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Summary
“The UK will certainly feel the impact of the shale gas revolution. It has its own shale gas resource.
The question is whether the UK is to be a producer or simply an importer. The Government are
committed to development of British shale gas. The Prime Minister and the Chancellor of the
Exchequer have announced measures to encourage it. Public concern about possible environmental
and health risk, most of it unfounded, together with regulatory uncertainty, have so far delayed the
exploration and appraisal needed to assess the UK’s economically recoverable onshore shale gas
reserves … There is no reason why effective regulation should not be transparent and speedy as well
as rigorous. Delay is not only costly and wasteful, it can also drive investors elsewhere.”

These were some of the conclusions reached by the House of Lords’ Economic Affairs Committee
report on “The Economic Impact on UK Energy Policy of Shale Gas and Oil” published in May this year.1

This paper examines:

• the recent history of planning decisions for onshore oil and gas applications;
• the causes of delay and uncertainty in achieving planning permissions for shale gas

exploration and other onshore oil and gas applications;
• what can be done to speed up the process for obtaining planning permission for shale gas

exploration;
• the complexity of the related regulatory processes and the scope to clarify or streamline

these processes;
• how the planning process might be made more efficient for applications for shale gas

production;
• the importance of a change in law to address access to underground land; and
• legal issues to be tackled in future.

This paper concludes that notwithstanding the growing number of authoritative reports confirming that
shale gas can be extracted safely under the United Kingdom’s existing legislative regime, public concerns
about hydraulic fracturing and its local impacts have made it increasingly difficult to obtain planning
permission for onshore oil and gas operations of any kind. The only recourse for an applicant whose
application is refused, or not determined within the target of 16 weeks, is the time-consuming and costly
process of appealing. Two factors make such delays a particular problem for the shale gas industry, as
compared with “ordinary” developers:

• shale gas operators are not currently seeking consent for commercial projects—they are
merely seeking consent to explore in order to ascertain whether commercial production is
viable. Appeal costs and delays therefore add disproportionately to the financial gamble that
operators are being asked to take in investing in the United Kingdom; and

• the United Kingdom needs to attract significant investment in the infrastructure needed for
exploration—unless would-be supply chain companies see a consistent stream of consents
being granted they will not invest in setting up the manufacturing businesses which should
be one of the principal benefits for the United Kingdom.

1 See Abstract of the House of Lords Report on p.6 of that report.
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The following recommendations are made:

• Despite the delays we are seeing, applications for shale gas exploration should remain subject
to local determination by minerals planning authorities, subject to the right of appeal against
refusal. However, in the longer term it would not be surprising if the Government considered
bringing shale gas applications for commercial production within the Planning Act 2008
(“DCO”) regime.

• Even if shale gas production is brought within the DCO regime, it would make sense for
operators to retain the ability to apply to the minerals planning authority if they choose to,
recognising that flexibility is essential where some exploratory activity may still be needed
during the production phase.

• The Government should continue to oppose bespoke European legislation on shale. Such
legislation is unnecessary and could create uncertainty for regulators at the point at which
they are coming to understand how to apply existing Directives to shale gas operations.

• The role of environmental risk assessment should not be allowed to increase over time such
that it overlaps with environmental impact assessment (“EIA”).

• A fact-based and proportionate approach should be taken to addressing long-termmonitoring
and liability for abandoned wells.

• The proposed change in law allowing access to underground land by licensed operators
should be enacted as a matter of urgency.

Background

Onshore oil and gas exploration is not new to the United Kingdom but is not familiar
The first home-grown UK oil supply was produced from shale in the Midland Valley of Scotland in 1851
and discoveries of oil and gas onshore continued throughout the eighteenth and nineteenth centuries. Up
to 1964 in the United Kingdom there were 25 discoveries, of which seven were gas fields and in 1974 the
largest onshore oilfield in Western Europe was discovered at Wytch Farm in Dorset.2 However, from the
late 1960s the industry’s focus in the United Kingdom largely shifted to production offshore, following
the discovery of major reserves in the North Sea. Therefore, despite approximately 2,000 wells having
been drilled onshore in the United Kingdom, and some increase in onshore activity again after the 1979
increases in oil prices, the UK public is not familiar with the idea of production of oil and gas onshore,
in contrast to their familiarity with coal mining in particular.

The development of hydraulic fracturing technology
Historically, oil and gas were sourced from “conventional” oil and gas fields—reserves trapped within
rock with the porosity to hold fluids, usually porous sandstone or fractured limestone. Originally, these
reserves were reached via drilling of vertical wells, but as technology advanced in the 1990s it became
possible to reach them by diagonal or “directional” drilling3 enabling operators to reach reserves under
adjoining land at some distance from the surface infrastructure on the “well pad”. Hydraulic fracturing
(“fracking”) is not new. It has been used as a technique to enhance the flow of oil and gas from many
conventional fields since 1947. Ten per cent of the 2000 conventional oil wells onshore in the United
Kingdom have been hydraulically fractured. However, hydraulic fracturing has come to greater prominence
due to advances in technology in the United States since the 1990s, which have allowed directional drilling

2UK Onshore Operators Group: “Factsheet: The History of Onshore Oil and Gas”.
3 Sometimes also known as “lateral” or “horizontal” drilling.
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to be combined with hydraulic fracturing to release oil and gas trapped in shale rock (a much less permeable
and porous rock than sandstone). This method is one of a number of so-called “unconventional” techniques
for oil and gas exploration and production. It involves injecting large volumes of water, sand and small
amounts of non-toxic chemicals into boreholes drilled laterally through shale rock at depths around 2km
from the surface in order to create fractures in the shale. These fractures allow gas trapped within pore
spaces in the shale to flow back up the borehole, where it can be fed into the gas grid.
The use of the terms “shale gas” or “unconventional gas” can be misleading to the general public. There

is nothing unusual or unconventional about the gas itself. It is the same type of gas (methane) which is
sourced from conventional fields on and offshore and piped to homes across the country. The terms “shale”
and “unconventional” simply refer to the source rock and extraction techniques.
The economic benefits of the shale gas revolution in the United States have been much discussed and

will not be repeated here.4 There have also been concerns raised about the potential for contamination of
water supplies, air pollution, and adverse impacts to human health. However, in the United States most
of the data-gathering from exploration of the major shale plays had already occurred before the technique
became controversial. In the United Kingdom we are at a much earlier stage.

Exploration is necessary in the United Kingdom
Unlike the United States, we are faced with a situation where controversy over hydraulic fracturing has
influenced opinions before exploratory data-gathering has even occurred. In addition, much has been
made of the argument that, because the United Kingdom is more densely populated than the United States,
shale gas development at scale will be far harder to achieve in this country.5 While it is estimated that the
United Kingdom has significant amounts of “gas in place”, the amount of that gas which can be recovered
economically using hydraulic fracturing is unknown. Without a significant number of consents being
granted for exploratory drilling and fracturing over a number of years, the industry will not be able to
demonstrate whether commercial production is even possible in the United Kingdom. The Government
is supportive of shale gas, operators have the technical capability to carry out exploration immediately,
but as the House of Lords’ report highlights, there is a risk that investors will lose confidence purely due
to the delay in obtaining consents.

What do exploratory works consist of?
To carry out exploratory drilling and hydraulic fracturing of shale, there are essentially six stages of works
which follow the initial non-intrusive 3D seismic surveying of the geology, and project design. The
description of these stages of works set out below is based on Cuadrilla Resources’ two recent planning
applications for exploration of the Bowland Shale in Lancashire6 (June andMay 2014). However, it should
be noted that the details of these stages in terms of number of seismic monitors and array points, parameters
and timescales are likely to vary for future sites and applications. The Cuadrilla applications propose the
following:

• Preparing the site:

This involves constructing a rectangular stone surface of approximately 1.5ha7 (known as
a “well pad”) fromwhich wells can be drilled, constructing an access track, landscape bunds,

4 For a summary of the economic effect of shale on the US, see Ch.3 of the House of Lords Economic Affairs Committee report “The Economic
Impact on UK Energy Policy of Shale Gas and Oil” May 2014.

5 In reality, the facts are not quite so simple. For a discussion of the population density issue see s.5.6 of the Institute of Directors Report, “Getting
shale gas working” 2013.

6Applications for exploration at Roseacre Wood (LCC/2014/0101) and Preston New Road (LCC/2014/0096).
7 Slightly larger than a football pitch (being approximately 1.08ha).
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water collection ditches and fencing. This process will take about two months. In parallel,
a monitoring array of 80 small seismic monitors are installed within fenced locations (of
approximately 2m x 2m) over an area of approximately a 4km radius of the well pad. The
purpose of the array is to collect fracture propagation data and monitor seismic activity.

• Drilling:

A drilling rig of between 30 and 53m in height and related drilling equipment are mobilised
to the site and drilling of wells is carried out. A well is drilled first vertically to a depth of
between 1.5 and 3.5km and then can be extended laterally (horizontally) for 1km to 2km.
Drilling is likely to take five months for the initial well (during which geological sampling
is taken) with subsequent wells taking approximately three months each. The number of
wells drilled from one site for exploration will vary. Cuadrilla has proposed to drill four
wells in total from each of the two sites for which planning applications were recently made.
For technical reasons drilling must be carried out on a 24hr/7day per week basis.

• Hydraulic fracturing:

Hydraulic fracturing equipment is mobilised to the site and hydraulic fracturing is carried
out (see description in above), lasting approximately two months per well for these initial
exploration wells.

• Initial flow-testing:

The flow-rate and quality of gas flowing from the fractured shale into the wellbore is tested
for up to three months, with the gas being burnt off using an enclosed flare during that
temporary flow-test period.

• Extended flow-testing:

If initial flow-testing shows promising results there will be an 18–24month period of extended
flow-testing. During this time gas will be piped into the nearby gas mains network rather
than being flared. Site activity over this period will be minimal, with no need for tall structures
on the site and relatively low levels of traffic.

• Wells suspension or restoration:

If the site is not to be taken into commercial production the wells will be plugged with
cement and the site restored to its former use. Alternatively, if the operator wishes to take
the site into commercial production, a planning application for production will need to be
made and consent granted.

Overall, the above activity may take between five and six years to complete. The drilling and fracturing
activity will take place for 22 months of this period. During the rest of the time, there will be a much lower
level of activity until the site is restored.

Significant environmental effects and wider public concerns
Provided that sites are chosen sensitively, as you would expect for any type of development, the only
significant adverse environmental effects likely to be unavoidable are: (i) the visual impact of the rig; and
(ii) the contribution towards skyglow and reflected light where operations are to be carried out in rural
areas (principally only for the drilling phase which requires 24 hour working). Even these effects will
only be temporary in the case of an exploration site: lasting for the first two or so years of the project.
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Similarly, as with any industrial development, particularly in a rural area, the noise and transport impacts
are likely to be of concern to local residents. However, in principle these can be controlled where necessary
by the imposition of appropriate conditions: for example, restricting hydraulic fracturing (the noisiest part
of the operation) to daytime hours only, by implementing a system of monitoring and a proactive approach
to traffic management. The main HGV movements are linked to short duration activities associated with
importing/exporting stone to construct/remove the well pad (two-three weeks) and activities to mobilise
and demobilise the drilling and fracturing equipment to/from site (one week each). During these periods,
up to 50 movements per day will be generated (25 HGVs visiting site and 25 HGVs leaving site). In
between these peaks however, HGV movements are less, and associated with deliveries of materials and
removals of wastes. On average, HGV traffic visiting the site equates to 10movements daily (five vehicles
arriving and five vehicles leaving). Proposals by Cuadrilla to draw water from the mains network (with
consent from United Utilities) and the re-use of fracturing fluid has helped to reduce the transport
movements and minimise impacts.
Given the relatively limited impacts and their temporary nature, were this any other form of development,

the applicant should feel fairly confident of approval. In planning terms, the impacts are not great. As
described below, it was no doubt due to these relatively low level planning impacts that historically,
onshore oil and gas applications (including the only shale gas application consented to-date in the United
Kingdom) were approved in a relatively shorter timescale than we are witnessing currently.
However, wider fears about the potential impact of shale gas operations have coloured the perception

of some sections of the public. The commonly raised concerns include:

• Concerns about pollution of groundwater by hydraulic fracturing fluids;
• The risk that methane migrates up natural faults and into aquifers;
• The risk that poorly constructed wells allow waste water or methane to enter aquifers;
• How waste water from the hydraulic fracturing process will be treated and disposed of;
• Fears over potential water shortages due to the amount of water to be used in the hydraulic

fracturing process;
• The risk of induced seismic activity; and
• The potential risk to public health arising from air emissions from shale gas activities.

All of these concerns have been extensively investigated by scientists in the United Kingdom and across
the world, and by Cuadrilla as part of their EIA. Of course, as Karl Popper noted, all science is provisional
and research can never end. But the House of Lords’ report summarises the evidence it heard on these
issues and concludes in each case that there is either no evidence to support these risks or that they can
be adequately controlled by existing regulation. For reference, their conclusions on these issues are set
out in the appendix to this paper. There has also been much debate about the potential impacts on climate
change of increased use of shale gas. Both the House of Lords Select Committee and the Intergovernmental
Panel on Climate Change8 have, however, concluded that shale gas is compatible with commitments to
reduce greenhouse gas emissions—recognising that shale gas has a lower carbon footprint than the
alternatives of liquefied natural gas and coal which would in reality be imported to the United Kingdom
if an indigenous supply of shale gas is not forthcoming. In other words, the fight is not between shale gas
and renewables, but between shale gas and LNG/coal. Indigenous shale gas has the potential to help reduce
the United Kingdom’s greenhouse gas production as part of a transition towards greater renewable energy,
as the capacity and affordability of these renewable technologies improves.
With greater public interest now existing in these sorts of applications, decision-makers understandably

feel under scrutiny. The combined concerns of local residents worried about changes to their area, and
the wider concerns of environment groups and the anti-capitalist movement are a powerful combination.

8 Intergovernmental Panel on Climate Change, 5th Assessment Report,Working Group 3: Summary for Policy Makers, 2014.
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As discussed below, we are already seeing this having an effect on the decision-making by minerals
planning authorities.

The recent history of planning decisions on oil and gas applications
To date hydraulic fracturing of shale has been carried out at only one location in the United Kingdom:
Preese Hall near Blackpool. Lancashire County Council’s decision to grant planning permission for
“Temporary change of use from agriculture to the construction of a drilling platform … to allow drilling
of exploratory borehole and testing for hydrocarbons” on October 30, 2009 was made by a planning officer
under delegated powers. The application was for a single well and EIAwas not required since the proposed
development was Sch.2 development and under the threshold of 1 hectare. The usual statutory bodies
were consulted and no representations were made by local residents. The Officer’s report notes the potential
for some visual impact of the rig, some highway noise and light impacts but concludes that given the
short-term nature of the works these could be controlled adequately by conditions. At the time, this
approach to consenting of onshore oil and gas applications was the norm. The fact that a particular technique
would be used to carry out the exploration (hydraulic fracturing) would not have been considered
contentious by the minerals planning authority, the applicant (Cuadrilla Resources) or local residents.
Throughout 2010, Cuadrilla was granted consent for exploration activities at a number of other sites in

Lancashire. At some sites its intention was to carry out hydraulic fracturing, and at others drilling and
other exploratory activities. In all cases the applications were decided by Lancashire CC taking into account
the usual planning concerns of a local planning authority for any development, as they had done for Preese
Hall. Across the country, applications for onshore oil and gas developments were receiving similar
treatment.
This changed in April and May 2011 with the reporting of two minor earth tremors at Preese Hall,

alleged to have been caused by Cuadrilla’s hydraulic fracturing activities. The largest tremor measured
2.3ML, less than previous induced earth tremors such as those related to coal mining and very unlikely
to cause structural damage.9But due perhaps in part to the protest movement which had sprung up following
the release of the US documentary “Gasland”,10 it led to a voluntary moratorium on hydraulic fracturing
for 18 months while the Government carried out investigations into the safety of hydraulic fracturing. The
outcome of that Government review was published as a response to the public consultation on the report
into the tremors, commissioned by Department of Energy and Climate Change (“DECC”’). The report
concluded that if properly regulated, shale gas exploration using hydraulic fracturing was safe, and
recommended the use of a real-time “traffic light” seismicmonitoring system (now required of all operators).
Nevertheless, post-Preese Hall, applications for any form of onshore oil and gas exploration have come
under increased scrutiny by minerals authorities and the public.
The protests widely reported at Balcombe in Sussex in August 2013 were a response to Cuadrilla’s

implementation of a planning permission granted in 2010 to drill an exploratory oil well. No objections
to the application had been received in 2010 and it had been determined under delegated powers. The
operations did not involve hydraulic fracturing, or gas exploration. The fact that protests were sparked by
the implementation of this consent in 2013 demonstrated the trend towards all hydrocarbon exploration
onshore in the United Kingdom becoming subject to increased suspicion. This was confirmed when
Cuadrilla recently sought consent to flow test oil for a seven-day period at the exploration well previously
drilled at Balcombe, before restoring the site. Despite the fact that the flow-testing had previously been
authorised by the now-expired 2010 permission, 889 objections were received by West Sussex CC, a

9According to the British Geological Society, there are generally between 200–300 earth tremors in Britain each year, many related to past coal
mining activity.

10Energy in Depth (“EiD”), launched by the Independent Petroleum Association of America, has created a web page with a list of claimed factual
inaccuracies in the documentary, and produced an associated film entitled “TruthLand”.
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37-page report was produced and the matter was taken to Committee. The Committee granted consent for
the application, recognising the need for the development and citing the National Planning Policy
Framework which gives “great weight” to the benefits of mineral extraction, including to the economy,
and notes that minerals can only be worked where they are found. The report also refers to the Minerals
section of the National Planning Practice Guidance which states that oil and gas will continue to form part
of the national energy supply, and recognises the continuing need for indigenous oil and gas. In addition,
the West Sussex Minerals Local Plan (2003) was referred to, which states that planning permission for
oil and gas exploration will normally be granted, subject to environmental considerations and the
development being the “best option” in the area of search. Nevertheless, in June 2014, the Frack Free
Balcombe Residents Association made an application for judicial review, on grounds which include the
materiality of the extent of public feeling. Permission was granted in August for the challenge to be heard
in the High Court later this year.
Applications by Dart Energy for exploration have received an equally difficult time recently. In March

2013, Wrexham CBC refused planning permission for the temporary drilling of an exploratory borehole
to remove a core of coal for sampling, after which it was proposed that the site would be restored. The
proposed drilling operation, limited in its own right, was to be the first stage in the evaluation of the area
for the extraction of coal bed methane—another “unconventional” source of gas, which like shale gas is
just beginning to become commercial in the United States, Canada and Australia. Thirty-eight letters of
objection were received, along with a petition of 1,649 signatures. Despite the council officer’s
recommendation that permission be granted due to “the suitability of this particular site, based upon normal
planning considerations”, the Committee refused consent on the grounds that the proposed development
would be environmentally unsustainable, the site was inadequately served by the highway network, the
increase of HGVs in a rural area, increased noise levels, adverse impact on landscape, insufficient provision
of information in respect of the impact of the drilling on the movement of gas, and the supposed potential
this has to result in geological instability, potential subsidence and pollution. Policies from the Wrexham
Unitary Development Plan 2005 were used as the basis of these considerations. It appears from both the
officer’s report and media reports of the Committee meeting that there was concern that the proposals
might involve hydraulic fracturing or be a precursor to hydraulic fracturing. Media reports suggest that
this played a large part in the refusal, despite a clear statement in the officer’s report that the application
did not propose the use of this technique.
Also in March this year, Dart Energy brought an appeal on grounds of non-determination by Falkirk

and Stirling Councils of its application for planning permission for coal bed methane production in Airth,
Scotland. The outcome of this appeal is awaited. While the appeal relates to coal bed methane rather than
shale gas operations, many of the issues raised are similar to those we can expect to see raised in relation
to shale exploration. As the first appeal in relation to an unconventional gas planning application in the
United Kingdom, its outcome will be significant.
A significant number of coal bed methane planning applications have been granted in the past across

the United Kingdom. But what we are seeing now is that applications for any form of unconventional gas
exploration or production (e.g. Wrexham and Airth) and indeed conventional oil exploration (Balcombe)
are at risk of being refused in a way in which they were not previously, due to the raising of fears by
opposition groups. Applications for limited exploratory boreholes are being viewed as the thin end of the
wedge, to be resisted on that basis alone. Protestor action is also being seen where operators seek to
implement permissions that were obtained lawfully and without objection several years ago: for example,
iGas’s drilling of an exploratory well in Barton Moss last year.
InMay and June this year, Cuadrilla submitted two planning applications to Lancashire County Council

for shale gas exploration at Roseacre Wood and Preston New Road. These are the first applications for
shale gas exploration including hydraulic fracturing, to have been submitted by any operator since
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Cuadrilla’s Preese Hall application was granted in 2009. The outcome of these applications will be of
great interest to the industry and Government. Not only the outcome, but the way in which the various
consent bodies interpret their respective remits is likely to attract attention. This is discussed below.
More recently still, in July 2014, there was wide press coverage of the refusal of Celtique Energie’s

planning application to test drill (but not hydraulically fracture) at a site just outside the South Downs
National Park, near Wisborough Green. The grounds for refusal included failure to demonstrate that the
site represented the best option compared with other sites, unsafe highway access, and impact on the local
area including noise and additional traffic on village roads.11 It is reported that 2,471 objections were
received. Celtique issued a statement following the Committee meeting that council members had “not
followed the spirit or the letter of government policy or good practice.” It remains to be seen whether
Celtique will appeal.

The causes of uncertainty and delay in obtaining planning permissions

Uncertainty due to the wide discretion of local planning authorities in making decisions
under Town and Country Planning Act 1990
The unpredictability we are seeing in decision-making on oil and gas applications is in part a necessary
function of the way that planning decisions are made. A wide discretion has been recognised by the courts
when interpreting the matters to which a local planning authority (or minerals planning authority) must
have regard by virtue of s.70(2) of the Town and Country Planning Act 1990 and s.38(6) of the Planning
and Compulsory Purchase Act 2004, set out below:

“70(2) In dealing with such an application the authority shall have regard to—
the provisions of the development plan, so far as material to the application,(a)

(b) any local finance considerations, so far as material to the application, and
(c) any other material considerations.”

“38(6) If regard is to be had to the development plan for the purpose of any determination to be
made under the planning Acts the determination must be made in accordance with the plan
unless material considerations indicate otherwise.”

Significantly, the Acts give no definition of “material considerations”, which has been left instead to
be interpreted by the courts.12 In practice, the minerals planning authority has a fairly broad licence to:

• interpret their own development plan policies;13

• give weight to certain policies over others; and
• decide that particular material considerations outweigh the provisions of the development

plan.

In practice, this gives scope for minerals planning authorities to refuse applications on the basis of a
broad range of impacts and concerns, including temporary levels of HGV traffic or visual impacts which
may be no greater than for other local developments which are granted consent without controversy.
Even an ill-founded public perception of danger and risk to human health has been held capable of

being a “material consideration” which may, although “perhaps rarely”, constitute a good reason for refusal
of planning permission.14 It is at the minerals planning authority’s discretion to weigh this fear against the

11Committee Minutes not available at time of writing. Therefore, the grounds for refusal are based on those reported in the Press.
12 Stringer v Minister of Housing and Local Government [1970] 1 W.L.R. 1281; [1971] 1 All E.R. 65 at 77.
13Although, to a lesser degree following Tesco Stores Ltd v Dundee CC [2012] UKSC 13; [2012] 2 P. & C.R. 9.
14Newport BC v Secretary of State for Wales [1998] Env. L.R. 174.
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benefits that would flow from the development and professional evidence on the extent to which those
fears are objectively justified.15 In this sense, the public fears surrounding hydraulic fracturing are
reminiscent of public concerns in the past relating to the location of mobile phone masts and overhead
electric lines.16

The only recourse of an applicant who is refused permission is to appeal. On appeal, the application
will be examined by the Planning Inspectorate and it is open to the Planning Inspector at that point to
make his or her own judgement as to the relative weight to be attributed to the various considerations.
Where the Secretary of State has provided clear policy on a particular matter, the outcome of an appeal
is likely to be more predictable than the decision of a local planning authority, as an Inspector will generally
give that policy more weight than the local considerations which may have influenced the decision at the
local level. This can lead to “planning by appeal” for types of development supported by central Government
policy but which are not popular locally. Where it is clear that the local planning authority has refused
permission unreasonably, it is open to an applicant to apply for a costs award against the authority, for
payment of the applicant’s appeal costs. However, in practice, cost awards are rarely applied for or made.
In reality, an applicant has few cards to play against an authority minded to refuse an application. This

emphasises the importance of applicants working hard to address local concerns if they wish to avoid the
delay entailed by an appeal—although, of course, the pre-application work necessary to satisfy a minerals
planning authority may in itself be a cause of delay to submission. Applicants may also find themselves
in a situation where the authority puts off determination pending further consideration or provision of
more information, or because they do not have the resources or political appetite to make the determination.
While it is open to an applicant to appeal after 16 weeks,17 this may involve a difficult judgement as to
whether a swifter (and positive) decision is more likely to be achieved by an immediate appeal (which
may not be determined for nine months) or by continuing the work with the minerals planning authority.
The Government has done what it can to guide minerals planning authorities on the matters which

should and should not be material to their decisions on onshore oil and gas applications. The risk that
planning authorities would take it upon themselves to consider risks of pollution and safety issues in
determining shale gas applications was recognised early on. One of the key recommendations of the
influential Institute of Directors’ report “Getting shale gas working” (May 2013) was that:

“the sub-surface operations should be approved by the national bodies—DECC, the Environment
Agency and the Health and Safety Executive—with the Minerals Planning Authority concentrating
on the surface operations once approval for the sub-surface operations has been received.”18

In July 2013, the Government brought out “Planning guidance for onshore oil and gas” which sought
to clarify the limitations of the minerals planning authority’s remit:

“The focus of the planning system should be on whether the development itself is an acceptable use
of the land, and the impacts of those uses, rather than any control processes, health and safety issues
or emissions themselves where these are subject to approvals under other regimes. Minerals planning
authorities should assume that these non-planning regimes will operate effectively … However,
before granting planning permission they will need to be satisfied that these issues can or will be
adequately addressed by taking the advice from the relevant regulatory body.”

Similarly worded guidance has now been subsumed into para.112 of the Minerals section of the online
National Planning Policy Guidance first published in March 2014.

15 Trevett v Secretary of State for Transport, Local Government and the Regions [2002] EWHC 2696 (Admin).
16To address this directly, we may see local planning authorities requesting applicants to carry out some sort of health impact assessment as part of

their application.
17 For EIA development.
18Ch.6 (Recommendations) p.164.
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It remains to be seen how far this guidance will be effective in limiting the matters which authorities
focus on for upcoming shale gas applications. A string of cases19 has confirmed that while planning
authorities may assume that other regulatory authorities will regulate matters within their control effectively,
it is still open to the planning decision-maker to take into account any residual effects “on the amenity
and/or issues as to the appropriateness of locating the development on the site in question”.20 In the case
of shale gas exploration, those residual amenity effects are likely to be fairly limited (see para.13) but may
nevertheless in some cases be given significant weight locally.

Delay caused by the carrying out of Environmental Impact Assessment
To date, a significant cause of delay to the submission of applications for exploratory shale gas wells
involving hydraulic fracturing has been the preparation of environmental statements.
As mentioned above, it was not standard practice in the past for applicants for exploratory onshore oil

and gas operations to provide an EIA with their applications. As part of its recent review of the EIA
Directive,21 the European Union considered making EIA mandatory for applications involving hydraulic
fracturing by adding such operations to the list of Annex 1 projects in the Directive. In the end, no such
amendment is to be made. However, exploratory operations involving hydraulic fracturing will fall within
Sch.2(2)(d) (deep drillings, where the area of works exceeds 1ha)22 of the EIA Regulations 2011.23 This
means that EIA is required if the proposed exploration is “likely to have significant effects on the
environment by virtue of factors such as its nature, size or location” or if it is located in a “sensitive area”.
Under the Regulations it is possible for a potential applicant to apply for a screening opinion from the
planning authority, confirming that an EIA is not required because the proposal is not likely to have
significant effects. However, in a press release in January 2014, the UK Onshore Operators’ Group
committed the industry to carrying out EIA for all exploration wells that involve hydraulic fracturing.24

In these early days of exploration, this makes sense as:

• operators will want to demonstrate to the public that they have been rigorous in their
assessment of the environmental impacts;

• local authorities and statutory consultees are likely to want to see an assessment on a
precautionary basis;

• some of the information in the assessment will be required in any event to support related
permit applications; and

• failure to provide an EIA where the courts consider that one is required has been a fertile
ground for judicial reviews of planning decisions (the existence of a screening opinion stating
that no such assessment is required not necessarily providing a defence).

It may be that as the environmental impacts of exploration becomemore familiar and better understood,
the scope of EIA can be scaled back. However, as Cuadrilla’s experience has shown, currently the
preparation of an environmental statement for such applications may take up to a year, with the inevitable
delay to exploration programmes. The carrying out of EIAs for exploration will also have knock-on effects
in terms of the length of time taken by minerals planning authorities to determine applications. As with
all EIA applications, authorities have 16 weeks to make their determination before an applicant may appeal

19Gateshead MBC v Secretary of State for the Environment [1994] J.P.L. 55; Hopkins Developments Ltd v First Secretary of State [2006] EWHC
2823 (Admin); Harrison v Secretary of State for Communities and Local Government [2009] EWHC 3382 (Admin).

20McKenna L.J. in Harrison v Secretary of State for Communities and Local Government [2009] EWHC 3382 (Admin).
21Directive 85/337on the assessment of the effects of certain public and private projects on the environment [1985] OJ L175/40.
22Also potentially Sch.2, 2(2)(e): “surface industrial installations for the extraction… petroleum, natural gas … (where the area of the development

exceeds 0.5 hectares).”
23 (Environmental Impact Assessment) Regulations 2011 (SI 2011/1824).
24UKOOG Press Release January 13, 2014: How to engage with shale gas/hydraulic fracturing planning and permitting.
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to the Secretary of State for non-determination, rather than the 13-week period for non-EIA major
applications. The provision of thorough environmental statements may also in itself make it more likely
that authorities take longer than 16 weeks to make their determinations, as they assess the material provided
and await responses from statutory consultees.

The additional burden of Environmental Risk Assessment and extensive pre-application
consultation
In addition to EIA, operators are required to prepare and consult on an Environmental Risk Assessment
(“ERA”), in advance of submitting a planning application. This requirement arose from a recommendation
in a report published by the Royal Society and the Royal Academy of Engineering in June 2012.25DECC
published guidance for operators on the preparation of ERAs for shale gas operations in April this year.26

There is no direct statutory requirement for provision of an ERA, but the guidance makes clear that DECC
considers it to be part of the operator’s duty under its petroleum licence to apply good practice in the
conduct of operations. The guidance states that:

“The fundamental objective of the ERA for shale gas is to provide at an early stage in the planning
and consenting cycle an overview of environmental (including health) risks relevant to the proposed
shale gas activities, comprehensive in scope though not in depth of detail, as a basis for early
engagement with stakeholders including local communities.”

In terms of timing, the guidance recommends that it is “prepared as early in the project planning cycle
as practicable and before planning permission is sought”. It must be submitted to DECC at least four
weeks before submission of a planning application, giving DECC an opportunity to consult with other
regulators and either confirm its adequacy or request that further work is carried out. In practice, the
conclusion reached in the ERA will be subject to more detailed analysis by the Environment Agency at
the permit application stage.
Given that operators will wish to carry out extensive pre-application consultation as part of the planning

process in any event, there is some scope for operators to combine the planning consultation with the
engagement required as part of the ERA process. Nevertheless, they are separate processes, and as such
potentially add to the length of the pre-application period. It is to be hoped that DECC’s expectations
about the scope and level of detail in the ERAs do not increase over time. While ERAs may have a role
in helping to engage with and reassure the public, it is important that they do not begin to duplicate EIAs.

Judicial review: a cause of delay in the future?
To date, the only shale gas exploration planning permission including hydraulic fracturing to be granted
and executed was the Preese Hall consent in 2009. This was not subject to judicial review. However, the
recent heightened interest in onshore oil and gas consents more recently will increase the risk that future
permissions are subject to judicial review proceedings.
The changes to the cost rules brought in since April 1, 2013 by the Civil Procedure (Amendment) Rules

2013mean that those bringing environmentally-related judicial reviewsmay now have additional protection
against the risk of an unaffordable claim to pay the other side’s costs if they lose. The changes were
brought in to satisfy the requirements of the Aarhus Convention27 following a ruling from the European
Court of Justice28 that the costs regime in the United Kingdom did not properly implement the requirement

25 “Shale gas extraction in the UK: a review of hydraulic fracturing” Royal Society and Royal Academy of Engineering, June 2012.
26“Guidance on the preparation of an environmental risk assessment of shale gas operations in Great Britain involving the use of hydraulic fracturing”.
27The UNECE Convention on Access to Information, Public Participation in Decision-making and Access to Justice in Environmental Matters

(signed in Aarhus, Denmark in 1998, and ratified by the UK in 2005).
28European Commission v United Kingdom (C-530/11) [2014] 3 W.L.R. 853.
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that access to justice in relation to environmental matters should not be prohibitively expensive. The
position now is that individuals or non-profit organisations will have a maximum liability of £5,000 and
£10,000 respectively in respect of payment of the other side’s costs if the judicial review is lost. Provided
parties wishing to bring a challenge can find lawyers willing to act on a no-win-no-fee basis, these figures
therefore represent their maximum total outlay.
It seems likely, therefore, that we will see a greater volume of environmental judicial reviews brought

in future, albeit that other recent changes to the Civil Procedure Rules mean that they may be dealt with
more swiftly by the courts.29

A particular problem for shale gas exploration
With the exception of the requirement to carry out ERA, none of the factors discussed above is unique to
shale gas applications. The need to carry out extensive pre-application consultation, prepare EIAs and
deal with the unpredictability of local decision-making are issues routinely encountered by developers of
major projects of all kinds. However, there are two factors which magnify the issue for shale gas operators:

• Shale gas operators are not currently seeking consent for commercially viable projects.
Operators are seeking consent merely to carry out temporary exploratory operations to enable
them to discern whether commercial operations will be possible in particular geological
formations. Whereas the developer of a supermarket, an energy from waste power station
or a housing estate may suffer the delay and expense of going through an appeal process,
he knows that once he has that permission in place he has all he needs to construct and
operate a revenue generating asset. This is not so for shale gas exploration companies in the
United Kingdom today. Exploration costs are sunk costs, financed by investors who hope
that in the longer-term the resource will be proven to be commercial. A significant number
of exploratory sites will be needed over the coming years if the United Kingdom is to properly
evaluate its shale resources. Appeal costs therefore add disproportionately to the financial
gamble that operators are being asked to take on the viability of commercial production of
shale gas in the United Kingdom.

• The United Kingdom needs to attract significant investment in the infrastructure needed for
exploration.
An onshore drilling rig costs around £20m to buy, and has a lead time of approximately a
year from the date it is ordered. If instead of buying a drilling rig, an operator chooses to
hire one, the hire contract must be entered into many months in advance of the agreed
delivery date and a large daily fee will be payable from that agreed date. Such investment
decisions are almost impossible for operators to make given the current uncertainties
surrounding the timescale for obtaining the necessary consents. Just as importantly,
investment will not be made in setting up drilling rig or related manufacturing companies
in the United Kingdom unless there is seen to be a consistent stream of work to pay for the
equipment and maintain a stable workforce. The recent EY report on the supply chain for
the industry estimated that there is potential for a £1.2bn rig manufacturing business in the
UK. But without a significant throughput of planning consents the risk is that the United
Kingdom ends up importing drill rigs from abroad and missing out on the supply chain
benefits of the development of the shale gas industry—in much the same way as the United
Kingdom has failed to benefit from the development of a turbine manufacturing industry
for offshore wind.

29The Civil Procedure (Amendment No.4) Rules 2013 (SI 2014/1412) which came into effect on July 1, 2013 and The Civil Procedure (Amendment
No.3) Rules 2014 (SI 2014/610) which came into effect on April 6, 2014.
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Reducing delay and uncertainty in the planning process for the exploration phase

Would Government intervention in shale gas planning decisions help?
In June 2013,30 the Government announced its decision not to include onshore oil and gas schemes within
the Planning Act 2008 (“DCO”) regime, but to leave them to local determination under the Town and
Country Planning Act 1990 regime. The Government statement noted that extraction has yet to take place
on a commercial scale in the United Kingdom and that, as it develops, the Government will ensure that
an effective planning system is in place. A commitment was made to keep this position under review.
Clearly then, the Government will not consider bringing shale gas exploration within the DCO regime

at least until they have seen how early applications fare. The Government was elected on a strong localism
agenda, and has called-in far fewer planning applications for its own determination than any other
Government in recent years (typically fewer than ten per year). To be seen to route shale gas exploration
applications through the DCO regime while such operations remain controversial and in sight of a general
election would be politically unpalatable.
It is also likely that the DCO regime would, in any case, be slower than local decision-making if minerals

planning authorities were to make positive decisions within the target 16-week period from application
specified for EIA applications. The statutory timetable for determination of a DCO application is, by
contrast, approximately 15 months from date of application. In addition, the more rigorous statutory
requirements for pre-application consultation for DCO applications would be likely to take longer than
consultation under the Town and Country Planning Act 1990. In particular, where a choice of sites is
available, there might be an expectation under the DCO regime that two formal rounds of pre-application
consultation are conducted31 (together with presentation of preliminary environmental information for
each round): the first round dealing with site selection and the second round providing more detailed
environmental information on the particular site to be taken forward for the application. Furthermore, to
class temporary exploratory operations as “nationally significant infrastructure projects” for the purpose
of the 2008 Act could seem somewhat odd.
Even in a case where planning permission is refused by theminerals planning authority (or not determined

within 16 weeks) and the operator appeals, the total time from application to decision is still likely to be
marginally quicker than if the application had been dealt with under the DCO regime. Therefore, there
seems to be no benefit in operators lobbying to bring shale gas exploration applications within the DCO
regime.
An alternativeway inwhich theGovernment could intervene in decision-making on shale gas applications

would be for the Secretary of State to exercise his powers of “call-in”. Call-in powers are used where
planning proposals are of national significance, including cases which may have a significant long-term
impact on economic growth or give rise to national controversy. Use of call-in for shale gas applications
would require amending the Government’s current policy criteria for call-in to include, for example,
proposals of major significance for the delivery of the Government’s energy policies. This could be
achieved simply by a Ministerial statement made to Parliament to this effect. However, use of call-in for
all (or even some) shale gas applications might again be seen as flying in the face of the Government’s
commitment to localism. It would also be unlikely to result in faster decision-making since the procedure
and timetable for determination of a call-in application would be similar to that for a recovered appeal.32

30Major infrastructure planning: extending the regime to business and commercial projects—summary of responses and Government
response—(DCLG, June 2013).

31This would only be the case where there are a number of alternative sites which are viable from a technical perspective, which may or may not
be the case.

32 i.e. an appeal for which the Secretary of State chooses to make the decision rather than delegating it to the Planning Inspectorate.

Fit to Frack? OP55

[2014] J.P.L., Issue 13 © 2014 Thomson Reuters (Professional) UK Limited and Contributors



In conclusion then, Government intervention in decision-making for exploration via the DCO regime
or call-in would not appear to be advantageous.

A national policy statement on shale gas would help significantly
While the Government has been vocal in its support for shale through various oral and written statement,33

no formal national policy statement exists for shale gas or unconventional hydrocarbons more widely.
The adoption of a formal national policy statement would assist local authorities in determining applications.
National planning policies provide a framework for decision-making by local authorities, and for

decisions made on appeal by Planning Inspectors or the Secretary of State himself. While there is no legal
requirement for such policies to be disseminated in any particular manner in order to be taken into account
as “material considerations” in the planning process, the weight to be attached to a particular policy may
vary in accordance with the formality of its expression.34 In particular, policies which have been subject
to public consultation generally have greater weight.
The duty of planning authorities to determine planning applications in accordance with the

“[development] plan unless material considerations indicate otherwise”35 currently causes some difficulty,
as the “development plan” for shale gas exploration applications will be the Minerals Local Plan or Core
Strategy for the relevant area. However, very few such plans currently deal with hydrocarbon exploration
from “unconventional” sources, although they may deal with hydrocarbon extraction in general terms.
There is therefore something of a local policy vacuum until minerals planning authorities update their
Local Plans through the required formal consultation and examination procedures.36

In the absence of relevant development plan policies, the National Planning Policy Framework and the
various supportive statements made by the Government in relation to shale gas should have weight as
“material considerations” in the decision-making process. Paragraph 142 of the National Planning Policy
Framework states that minerals “are essential to support sustainable economic growth and our quality of
life”, and emphasises the need for a “sufficient supply of material to provide the … energy … that the
country needs”.
Applicants will wish to quote these supportive policies in their applications. However, a national policy

statement supporting shale gas, which had been subject to public consultation before being adopted, would
be a more powerful tool in the decision-making process. The Government has put in place a suite of such
sector-specific policy statements for the purpose of decisions under the DCO regime. Government has
made clear that those statements should also be considered as material considerations where applications
are made locally for infrastructure of the same type but falling below the thresholds which would bring
them within the DCO regime. Therefore, even if such a policy is not put in place immediately, if
Government were in future to bring the production phase of shale gas within the DCO regime (see the
discussion below) the statement should be framed in terms wide enough to give policy support to
applications made locally for shale gas exploration.

Elapse of time while the system beds down
To some extent, time alone should help the planning system to deliver positive decisions on shale gas
exploration applications in a more timely manner. At the moment, both minerals planning authorities and
operators are nervous. Given the spotlight under which the first shale gas planning applications will be
decided, we can expect to see applicants preparing lengthy environmental statements, and local authorities

33 Including the press release from the Prime Minister’s Office, No.10 Downing Street, January 13, 2014 when he referred to “going all out for
shale”; and the speech of Edward Davey MP delivered on September 9, 2013 “Myths and realities of Shale Gas Exploration”.

34Dinsdale Developments Ltd v Secretary of State for the Environment (1986).
35Town and Country Planning Act 1990 s.70(2) and Planning and Compulsory Purchase Act 2004 s.38(6).
36 In doing so they must ensure that those plans address the matters set out in National Planning Policy Framework para.143.
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still feeling their way as to where their remit ends and that of other regulators begins. Yet as discussed
earlier, in land use planning terms the impact of these exploration schemes is small, and
temporary—probably less than many other developments that will be granted consent in the relevant areas,
and no greater than the impact of numerous conventional oil and gas permissions which have been granted
in the United Kingdom previously without arousing interest. However, it may not be until exploration
involving hydraulic fracturing is actually carried out without adverse impact on communities or the
environment that attitudes change, and we see this filter down into the planning system. By analogy, we
may compare the significant local opposition to the building of new nuclear power stations several decades
ago with the overwhelming local support for development of EDF Energy’s Hinkley Point C DCO
application in 2012. Fears over telecommunication masts and overhead electric lines are other examples
of cases where public fears at one time made planning decisions controversial, but are now much less so.
In legal terms, as with any new or controversial type of development, we can expect to see a number

of appeals and judicial reviews being brought. While operators will not welcome the delays they will
cause to individual proposals, in planning terms they will be helpful in clarifying policy and the matters
which are “material” to planning decisions on these types of application. Greater speed and certainty over
subsequent decisions is therefore likely to be achieved once these legal precedents have been set.
Since the courts have held that appeal decisions made by planning inspectors cannot be taken as

statements of the Secretary of State’s policies (in a way that decisions made by the Secretary of State
himself can) it seems likely that the Secretary of State may well choose to “recover” for his own
determination any appeals that are made against local refusals. We have seen Eric Pickles intervene in
this way when he issued a statement in October 2013 stating that he would be recovering all onshore wind
appeals for his own determination for a six-month period (now extended by a further 12 months) so that
he “could consider the extent to which the then new practice guidance was meeting our intentions”.
In the case of wind farms, Eric Pickles’ application of Government policy has been seen as generally

anti-development. But given the Government’s vocal support for shale gas, operators would hope that
recovered appeals for shale gas exploration would be considered more favourably—at least where they
are not located in sensitive areas. It is notable that in announcing updated National Planning Policy
Guidance restricting permissions for unconventional oil and gas developments in National Parks, the
Broads, Areas of Outstanding Natural Beauty andWorld Heritage Sites on July 28, 2014, the Government
also stated:

“We want to ensure that the government’s intentions in respect to development concerning
unconventional hydrocarbons in these areas are given appropriate effect. So for the next 12 months
from today, … my department will give particular attention to recovering appeals for such
developments.”37

As the environmental impacts of exploratory operations become more familiar and better understood
by minerals planning authorities and communities, it is also likely that the scope of EIA can be scaled
back. Once a number of applications have been accompanied by environmental statements identifying
little or no significant environmental impacts other than the temporary visual impact of the rig, and these
assessments have been corroborated by practical experience, operators and minerals planning authorities
may be more confident to reduce the scope of assessments being required. In the long term we may even
find that we return to a situation where EIA is not even deemed to be required for onshore oil and gas
exploration applications. Insteadmore focused “environmental reports” on relevant issuesmight accompany
applications, as is common for other non-EIA development.

37Written ministerial statement by Lord Ahmad of Wimbledon on planning for unconventional oil and gas (July 28, 2014).
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In due course, we can also expect to see minerals planning authorities updating their development plans
to deal specifically with applications for unconventional hydrocarbons.38 The process of updating these
development plans, with the necessary public consultation, should in due course provide a more robust
basis for decision-making.

The complexity of the related regulatory processes and the scope to clarify or
streamline these processes
In addition to planning permission, a number of other consents are required for shale gas exploration. It
was recognised by Government and industry early on that it would be important to clarify which authorities
are responsible for which aspects of the process. Three key documents were put in place in a bid to achieve
this clarity:

• Department of Communities and Local Government’s (“DCLG”) “Planning practice guidance
for onshore oil and gas” published in July 2013 and now subsumed into theMinerals section
of the online National Planning Policy Guidance;

• DECC’s “Regulatory Roadmap: onshore oil and gas exploration in the United Kingdom:
regulation and best practice” published in December 2013; and

• The Environment Agency’s draft Technical Guidance issued for consultation in August
2013: “Onshore oil and gas exploratory operations: draft technical guidance”.

The roles of the key regulators in aspects of the consenting process are set out below.

DECC’s role
It is DECC’s role to issue petroleum licences to particular operators, giving them an exclusive right to
extract oil and gas within specified geographical areas. Under the terms of the standard petroleum
licence,39DECC will have an ongoing role in consenting aspects of the operator’s works. Before granting
consent for shale gas operations that include hydraulic fracturing, DECC will also require a hydraulic
fracturing plan to be submitted, and the agreement of methods of monitoring induced seismicity, including
the adoption of the real time “traffic light monitoring system” which will require operations to cease if
seismic activity reaches a magnitude of 0.5ML (far below a perceptible surface event but larger than the
level expected to be generated by the fracturing of the rock). In addition, as discussed above, the submission
to DECC of an Environmental Risk Assessment is also required to:

• drill a particular well;40

• plug and abandon a well;41 and
• flare any gas.42

Health and Safety Executive’s (“HSE”) role
The HSE regulates the safety aspects of all phases of extraction. It is responsible for enforcement of
legislation concerning:

38 Paragraph 143 of the National Planning Policy Framework addresses the preparation of local plans for minerals, although does not mention
hydrocarbons specifically (conventional or unconventional).

39References to licence conditions in the footnotes to this paragraph are references to licence conditions under the Petroleum Licensing (Exploration
and Production) (Seaward and Landward Areas) Regulations 2004 (SI 2004/352). Licences granted under the 14th onshore licensing round announced
in July 2014 will be granted subject to slightly different licence conditions as set out in the Petroleum Licensing (Exploration and Production) (Landward
Areas) Regulations 2014 (SI 2014/1686).

40Licence condition 15(1).
41Licence condition 15(5).
42Licence condition 19(3).

OP58 Journal of Planning & Environment Law

[2014] J.P.L., Issue 13 © 2014 Thomson Reuters (Professional) UK Limited and Contributors



• well design and construction;
• well integrity during operations; and
• operation of surface equipment on the well pad. Before design and construction, operators

must assess and take account of geological strata and fluids within them, as well as any
hazards that the strata may contain.

Under health and safety legislation,43 the integrity of the well is subject to examination by independent
qualified experts throughout its operation, from the design stage right through to final plugging at the end
of operations. At least 21 days before drilling is planned, the HSE must be notified of the well design and
operational plans to ensure that major accident hazard risks to people from well and well-related activities
are properly controlled. The operator is required to establish a site safety document, and the HSE will
review pre-drilling activity via the wells notification process.Well abandonment proposals will be expected
to comply with the Oil and Gas UK guidelines and also with the UK Onshore Shale Gas Well Guidelines
published by the industry trade body (UK Onshore Operators Group) in February 2013.

Environment Agency’s role
The Environment Agency has responsibility for protecting water resources (including ground water
aquifers) ensuring appropriate treatment and disposal of mining waste, emissions to air, and suitable
treatment and management of naturally occurring radioactive material.
One of the challenges for the industry, not just in the United Kingdom but across Europe, is interpreting

how the various EUDirectives controlling these aspects of the environment apply to shale gas exploration.
Last year, the European Commission examined the regulation of environmental and safety aspects of shale
gas. The outcome of this examination was published in January 2014.44 It had widely been expected to
grapple with the issue of how the various Directives apply to shale, but did not do so. Instead it reaffirmed
the swathe of EU environment and safety legislation that applies, and stated that the Commission would
be monitoring their application, publishing a scoreboard of member state performance and reviewing their
effectiveness in 18 months’ time.
Clearly, at this early stage, we can expect to see the Environment Agency and operators taking a

precautionary approach to the interpretation and application of European Directives to shale exploration.
The key permits45 likely to be required are set out below. In practice, the Environment Agency may suggest
that these are applied for and granted as a single permit:

• A mining waste permit: This will be required for all wells drilled for the purpose of
hydrocarbon exploration. Its purpose is to ensure that extractive wastes (predominantly drill
cuttings, fracturing fluids, flowback water and gas waste) do not harm human health or the
environment.

• A groundwater activity permit: Unless the Environment Agency is satisfied that there is no
risk of contamination of groundwater because of the location of drilling.

• A radioactive substances activity permit: To address the storage of waste water flowed back
from the well and contaminated by naturally occurring radioactive material caused by
radiation from the rock strata.

• An industrial emissions activity permit: Required when the operator intends to flare more
than ten tonnes of gas per day.

43Health and Safety at Work etc Act 1974; and Offshore Installations and Wells (Design and Construction) Regulations 1996 (SI 1996/913)
(particularly regs 18 and 6). Despite the title of the latter, these Regulations apply to both onshore and offshore wells, both conventional and
unconventional.

44Commission Recommendation on minimum principles for the exploration and production of hydrocarbons (such as shale gas) using high volume
hydraulic fracturing (C(2014) 267/3).

45Environmental Permitting (England and Wales) Regulations 2010 (SI 2010/675).
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Permit applications may be subject to two stages of public consultation: one on issues of principle and
the other on the draft permit conditions (if a “minded to grant” letter is issued by the Environment Agency).
The Environment Agency has stated that its aim is to issue permits within 13 weeks of application.46

In addition, a water abstraction licence will be required if the operator plans to abstract more than
20m3/day for their own use in the fracturing process rather than purchasing water from a public water
supply utility company. A water discharge activity permit will be required if surface water run-off becomes
polluted. Flood risk consent may also be required if the proposed site is near a watercourse or main river.
The combined capacity of on-site combustion equipment such as drill rigs, fracture pumps and flares is
likely to cross the threshold requiring participation in the EU Emissions Trading Scheme. The Operator
will therefore need a greenhouse gas permit and to acquire and surrender EU emissions trading allowances.47

Should these processes be streamlined or simplified for exploration?
None of the above regulations is unique to shale gas exploration. The House of Lords’ report concluded
that the applicable UK regulations are rigorous and well respected internationally but unnecessarily
complicated. The report agreed with the view expressed by the Royal Society and Royal Academy that a
single body to regulate onshore development of shale gas and oil would be desirable in principle, but
stated that the necessary reorganisation would cause delays. The report instead recommended that there
be “a more coordinated and responsive approach within the existing framework, with a lead regulator
identified by the Government.” In practice, as Dr Grayling of the Environment Agency acknowledged in
his evidence to the House of Lords Committee, the Agency “is going through a learning exercise…, while
the industry was also going through a learning exercise on how to apply for the appropriate permits”.
Much of that learning has now been crystallised in the form of the permit applications made by Cuadrilla
in May and June this year in respect of its two proposed Lancashire exploration sites.48 For each site, a
single installations permit was applied for, which encompasses the necessary environmental permits within
it.
The Environment Agency has committed to delivering more standard rules permits for onshore oil and

gas drilling and hydraulic fracturing. A consultation was launched in February 2014 on four such permits:
for the use of water-based muds and oil-based muds (generated from exploration not involving hydraulic
fracturing); for temporary gas flaring at exploration and appraisal sites; and for disposal of radioactive
waste from naturally occurring radioactive materials arising from the production of oil and gas. While
such standard rules are to be welcomed, it may prove more difficult for them to be put in place for hydraulic
fracturing activities because of the relevance of the distinctive local features of the underground environment
into which hydraulic fracturing fluids are to be injected, which is likely to require bespoke elements to
any mining waste plan to be approved. In any event:

• even if we do not see the industry taking up standard rules permits, the existing permitting
process seems unlikely to delay the start of operations, provided that applications are made
in parallel to the planning application process; and

• the scope to change the permitting processes is limited by the need to comply with the
relevant EU Directives, which are fairly prescriptive about the materials to be submitted
with different types of permit applications.

46The Environment Agency has also committed to reduce determination periods to two-four weeks for lower risk activities with the adoption of
standard rules permits.

47There may also be other permits required during the construction phase, e.g. if local drainage channels are culverted or diverted, as well as licences
if there is a need to disturb protected species or wildlife. Local bylaws could also require further consents, and a trade effluent consent might be required
for any discharges direct to the sewerage system.

48 Permit applications have also been granted to other operators including Egdon, Alkane and iGas for various exploratory operations but not
operations which include hydraulic fracturing.

OP60 Journal of Planning & Environment Law

[2014] J.P.L., Issue 13 © 2014 Thomson Reuters (Professional) UK Limited and Contributors



Lack of confidence by regulators in the boundaries of their remit
The potential for delay is more likely to arise if there is a confusion between the various regulators about
the extent to which they should be involving themselves in consent processes and issues beyond their
direct remit. Until March this year, it was necessary for planning permission to be granted before the
Environment Agency would issue mining waste permits for any facility involving a mining waste operation
or facility. However, this is no longer the case, and we may see local authorities wishing to wait until
permits are issued before taking shale gas applications to Committee—despite the fact that the two consent
processes are, legally, entirely independent.
As mentioned earlier, the independence of other consent regimes from planning decision-making has

been re-affirmed in National Planning Policy Guidance on Minerals para.112:

“There exist a number of issues which are covered by other regulatory regimes andminerals planning
authorities should assume that these regimes will operate effectively. Whilst these issues may be put
before minerals planning authorities, they should not need to carry out their own assessment as they
can rely on the assessment of other regulatory bodies. However, before granting planning permission
they will need to be satisfied that these issues can or will be adequately addressed by taking the advice
from the relevant regulatory body.”

It will be important that minerals planning authorities properly interpret this guidance as summarising
the decision in the leading case on this issue: Gateshead MBC v Secretary of State for the Environment.49
This case was recently resoundingly re-affirmed in a Court of Appeal case: R. (on the application of an
Taisce (The National Trust of Ireland)).50
The Gateshead case related to the extent to which the Secretary of State in granting planning consent

for an incinerator could legitimately rely on future consents under the Environmental Protection Act 1990
to control emissions to an acceptable level. The An Taisce case addressed the extent to which it was
legitimate for the Secretary of State to grant a development consent order for a nuclear power station at
Hinkley Point C in reliance on future approvals under the UK nuclear regulatory regime. Both cases
concluded that reliance on the operation of other consent regimes is perfectly proper in planning
decision-making. Sullivan L.J. in the latter case approved [193] of the High Court judgment (below):

“In my judgment there is no reason to preclude the Secretary of State from being able to have regard
to, and rely upon, the existence of a stringently operated regulatory regime for future control. Because
of its existence, he was satisfied, on a reasonable basis, that he had sufficient information to enable
him to come to a final decision on the development consent application. In short, the Secretary of
State had sufficient information at the time of making his decision to amount to a comprehensive
assessment for the purposes of the [EIA] Directive. The fact that there were some matters still to be
determined by other regulatory bodies does not affect that finding. Those matters outstanding were
within the expertise and jurisdiction of the relevant regulatory bodies which the defendant was entitled
to rely upon.”

It will, of course, be important that minerals planning authorities take the advice of the regulators as to
whether relevant impacts are capable of being controlled within acceptable limits. To this extent, the
responses of the relevant regulators as statutory consultees in respect of the planning application will be
crucial. However, it is clear that the minerals planning authority need not carry out its own evaluation of
matters that are within the expertise of other regulators. Not only could such an approach slow down the

49Gateshead MBC v Secretary of State for the Environment [1995] Env. L.R. 37.
50R. (on the application of an Taisce (The National Trust of Ireland)) v Secretary of State for Energy and Climate Change [2013] EWHC 4161

(Admin).
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planning process, it might also make planning decisions more challengeable if minerals planning authorities
find themselves making judgements about matters outside their area of expertise.

How could the planning system be made more efficient for the production phase?

The Government will be looking ahead
We do not yet know whether further exploration will confirm that the United Kingdom’s geology is
favourable for commercially viable shale gas production. However, given the lead times associated with
making any necessary changes to law and guidance, the Government will want to consider how the
consenting process would work for any production phase. There has been some concern that investment
in the industry may be adversely affected, even at the exploration stage, due to uncertainty over whether
the planning and approvals process can scale up to deal with a significant increase in applications in the
production phase.
In order to assess whether existing consent routes would work, it is necessary to consider what

commercial shale gas production might look like for an individual operator and assuming widespread
development across the United Kingdom.51

Maximising recovery with minimal footprint
By virtue of The Petroleum (Production) Act 1934, the Crown owns petroleum in the United Kingdom
and grants exclusive licences to operators to explore and produce petroleum within defined geographical
areas of the country. These areas are defined by DECC, and licences are awarded following periodic
bidding processes.
The size of onshore licence areas varies significantly. Cuadrilla’s licence area in the Bowland shale is

1,200km,2 but other licence blocks can be significantly smaller than this. Operators may bid for any number
of 100km2 blocks, which may be adjacent and therefore make up a larger overall licence area. In the 14th
licensing round, DECC will therefore have a high degree of control over the size of the acreage awarded
to different operators.
An operator’s objective and the Government’s objective will be to extract as much gas as possible from

the whole of the licensed area, insofar as commercially viable taking account of environmental, local and
technical constraints. The incentive for the operator to actively explore and then to maximise production
is actually built into the terms of the licence granted by DECC. The financial benefit which DECC obtains
for the Exchequer from petroleum licensing is derived not from charging a large upfront premium or
annual fee, but largely from the tax revenues (levied at 62 per cent) payable for any oil or gas produced.52

Under the licence, operators are obliged to commit to “work programmes” and “field development
programmes”. Failure to implement those programmes could lead to licence termination or partial
relinquishment of acreage.
In simple terms, maximising the production of shale gas from an operator’s licence area will depend

on howmuch of the subsurface can be safely and sensibly accessed by horizontal wells. Part of the purpose
of the exploration phase is to establish the length of fractures which can be created in the particular geology,
using different techniques. This information will allow operators to optimise the spacing of well pads for
production, subject of course to all other local and environmental considerations.

51The description which follows is based on the Institute of Directors’ report “Getting Shale Gas Working” by Corin Taylor, and the author’s
discussions with the UK Onshore Operator’s Group and a limited number of operators. The figures and assumptions made form only one scenario of
a potential production phase, but illustrate the principles of shale gas production at scale.

52However, it should be noted that the shale gas tax allowance allows some set off of capital expenditure, likely to be claimed in the first year of
operations.
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It will not be in the operator’s interest to establish more well pads than absolutely necessary to develop
their licensed acreage. The cost of creating a well pad, moving equipment between well pads, and the
local resistance to proliferation of well pads will incentivise operators to drill as many laterals off each
well pad as reasonably possible, and to ensure that each lateral is as long as possible.

Fewer well pads can be expected than in the United States
In the United States, recovery has been carried out with a greater number of wells than we can expect in
the United Kingdom, for a number of reasons. First, oil and gas is owned by individual land owners in
the United States, and the terms on which they lease their land to operators usually means that royalty
payments are only triggered if well pads are actually established and drilled from the leased land. If such
drilling is not carried out within a fixed period from the start of the lease (usually five years) the lease
terminates, allowing the land owner to lease the land to someone else. It was these sorts of leases which
led to the proliferation of new well pads being constructed and drilled in the United States even in years
when the gas price had fallen to uneconomic levels for the shale industry. Operators would rather drill it
than lose it for the future.
Secondly, in the United States, land ownership issues have often meant that only short laterals can be

drilled, up to the boundary of another land ownership which may be leased to another operator. This again
increases the need for well pads in order to reach all of the operator’s acreage, which may be in a patchwork
of locations.
Thirdly, multilateral technology (the ability to drill laterals at different depths from the same vertical

well) had not evolved when much of the US drilling was carried out. The development of multilateral
technology may eventually enable more laterals to be drilled from a single well pad than in the early days
in the United States.
Fourthly, the strata of shale rock in the United States is relatively thin compared with the United

Kingdom. It is estimated that the Bowland shale in Lancashire is five or six times as thick as the main US
shale plays,53 giving scope for many more laterals to be drilled from each well. Lastly, the areas of the
United States which are sometimes shown as the worst examples of moonscapes of multiple well pads
are in areas which have been dedicated to the oil and gas industry for decades. In areas such as these,
largely unpopulated, it is less surprising that there was no pressure from the authorities or local people to
minimise the visual impact by drilling efficiently.

Spacing and grouping of well pads for the purpose of applications
So what should we assume operators will be seeking consent for at the production phase? The Institute
of Directors’ report has made the assumption that what we could see in the United Kingdom are well pads
of 2ha (approximately the same size as the exploration pads we have seen applications for to date) from
which 10 vertical well bores might be drilled, and 4 laterals drilled from each of those well bores. This
would mean that 40 laterals could be drilled from each 2ha site.
How many well pads could we expect an individual operator to seek consent for at one time? Is it

realistic for operators to make separate planning applications under the existing Town and Country Planning
Act 1990 regime for each well pad? Or are operators likely to want to apply for a number of pads at the
same time? If so, would the development consent order regime work better for the production phase?
To answer these questions, it is necessary to understand how the nature and economics of shale gas

production drives activity on the ground. A key feature of shale gas production is that each lateral is most

53 Institute of Director’s report, “Getting shale gas working”, May 2013, p.1174.
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productive in the early years after hydraulic fracturing54 and thereafter sees a steep decline in the amount
of gas produced, but will continue producing at some reduced level for around 20 years before becoming
uneconomic. This means that development drilling will continue at different sites over a multi-year
development and production period. For the purpose of this paper only, it is assumed that an operator
would want to drill and fracture 10 laterals per year, every year. This could be done with a single rig on
a single well pad. In principle, it is likely to be most efficient for the operator to drill all laterals from a
single well pad before moving on to another well pad if they have use of only one rig. However, the nature
of shale exploration and production is such that it is possible that the operator may decide for technical
reasons that it would be preferable to move to another well pad early to drill laterals at a particular depth
(where a “sweet spot” is expected) and perhaps return later to drill further laterals from the first well pad.
There is also the possibility that it would suit operators to drill a well but not fracture it until later, in order
to maintain the desired production profile.
The number of well pads an operator is drilling and fracturing at any one time would be constrained

by a number of factors, including the availability of rigs and fracturing equipment, staff, financial resources
and, importantly, the acceptability of multiple sites in concurrent operation to the local community (socially
and environmentally). The latter factor would, of course, be a key consideration for any planning decision
and something to be controlled via planning conditions or obligations (see para.99(ii)).
The operator will not know for certain at the time of application how many laterals it may eventually

drill from a particular pad. This will depend on technical findings. But it should be possible for an operator
to make its planning application on the assumption that a maximum number of laterals are drilled from a
particular pad. This would in effect provide the “worst case” scenario for the purpose of the EIA
accompanying the application.

Will the Government bring commercial production of shale gas within the Development
Consent Order regime?
The suggestion that minerals applications are in some shape or form brought within the Planning Act 2008
(“DCO”) regime for nationally significant infrastructure projects has been mooted by Government for
some time.
The suggestion was first raised in the House of Lords debate on the Growth and Infrastructure Bill (now

the Growth and Infrastructure Act 2013). The March 2013 Budget announcement confirmed that the
Government was keeping under review “whether the largest shale gas projects should have the option to
apply to the major infrastructure regime”. A specific suggestion had previously beenmade in a consultation
launched by DCLG in November 2012 that onshore oil and gas extraction above a threshold of 500 tonnes
per day for petroleum and 500,000m3 per day for gas was brought within the new “business and commercial”
category of projects being added to the regime. In its response to this consultation in June 2013, DCLG
confirmed that it would not be bringing onshore oil and gas extraction within the regime at that time.
However, DCLG stated that it “will keep this under review” and that “shale gas extraction has yet to take
place at a commercial scale in this country and, as it develops, the Government will ensure that an effective
planning system is in place”. It seems likely that Government will therefore be re-evaluating this issue at
some stage in future.
From the perspective of operators and the public, there would be some advantages, but also some

challenges of bringing applications for commercial production within the DCO regime. The advantages
would include:

54 Institute of Director’s report, ““Getting shale gas working” May 2013, p.120. It should also be noted that a particular lateral will not be re-fracked,
other than in exceptional circumstances.
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• Multiple well pads in a single DCO application:

The DCO regime would lend itself to single applications being made for multiple well pads,
consented under one DCO. In practice, the number of well pads for which an operator sought
consent under a single DCO would be constrained by factors such as the cost of carrying
out 3D seismic surveys, the time and cost of carrying out the necessary environmental impact
studies, resourcing issues associated with carrying out public consultation across a wide
area, and confidence about the robustness of any EIA which could be made over a number
of sites, particularly in terms of cumulative impacts. For the purpose of this paper I assume
that around four sites per application might be feasible. From an economic perspective,
investors are likely to want to know that they have a number of well pads consented.
In principle, it would be possible to submit a single planning application under the Town
and Country Planning Act 1990 for multiple sites, but in practice the minerals planning
authority is unlikely to be comfortable with this. Such an approach would also be likely to
increase the risk of the whole application being refused in the event that there were concerns
associated with one of the sites.
Alternatively, an operator could submit multiple Town and Country Planning Act 1990
applications concurrently, provided each application was supported by an environmental
statement which cumulatively assessed all of the other sites. This would allow refusal of
any of the individual sites, without refusal of them all. However, this seems less than ideal
in terms of achieving certainty, and in terms of the cost burden it would place on operators
who would need to prepare separate application documents and possibly go through separate
appeal processes and judicial reviews.
For shale gas development to be viable, operators need to be able to plan a programme of
activities across a number of well pads making up a single economic unit. It therefore makes
sense to treat a number of sites collectively as a single project, or one phase of a project
which (subject to future consents) may cover the whole licence area. An analogy would be
the Round 3 offshore wind farms, which cover such large areas that we are seeing
development consent orders for groups of turbines being applied for in phases.

• Clarity over cumulative impacts:

By applying for a number of sites through a single development consent application, and
carrying out pre-application consultation on those sites as a whole, operators would help
the public to have clarity about the combined effects on their community, both beneficial
and adverse. The operator would be able to paint a clear picture of how they planned to
conduct activities across the four or so sites they applied for in, say, a 100km2 area. This
should alleviate some of the uncertainty the public might otherwise feel about the proliferation
of drilling sites, and the criticism often levelled at promoters that they are “salami-slicing”
projects to avoid consideration of the impacts as a whole. It would also enable sensible
conditions to be imposed on operators’ activities to control the cumulative impacts over the
wider area. This could be achieved via DCO requirements and s.106 obligations controlling,
for example, traffic routes and total number of rigs in operation at any one time in the wider
area.

• Public consultation:

The DCO regime emphasises thorough pre-application consultation, which is placed on a
statutory footing by the Planning Act 2008. Even before consultation is carried out, the
promoter must engage with local authorities to agree a statement about how consultation is
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to be carried out. A single process for multiple sites would avoid the consultation fatigue
which residents might otherwise feel if consulted on numerous separate applications. If other
consents such as environmental permits were wrapped into the DCO application (see below)
then the public would also avoid any potential confusion over to whom their consultation
responses should be addressed. All responses would be made to the Planning Inspectorate.

• Avoiding a strain on local planning authority resources:

If shale gas applications remain within the Town and Country Planning Act 1990 regime
for the production phase, a significant strain will be placed onminerals planning authorities’
resources in determining multiple applications and dealing with the potential appeals and
judicial reviews. Under the DCO regime, local authorities play a key part in the process
(advising on the appropriate form of local consultation and submitting a report on local
impacts) but they are not the decision-maker. In many cases, this shift of role may be
welcomed by minerals planning authorities.

• Wrapping in other consents and streamlining procedures:

There is scope under the Planning Act 2008 for DCOs to wrap in other consents needed for
a project. The Government’s original intention was that DCOs would become a “one-stop
shop” for all consents required for the infrastructure projects they authorise. In practice,
applicants have generally not sought to use DCOs in this way, preferring to seek consents
separately where they are required. This is partly because the mechanism provided under
the Act for wrapping in consents is not appropriate in many cases. Under Planning Act 2008
s.150 the need for other consents may be “disapplied”55 by a DCO if the body normally
responsible for issuing such consents agrees to this (e.g. the Environment Agency in respect
of an environmental permit). It is unlikely to suit regulators or applicants for consents to be
disapplied in this way. Even if the sorts of conditions that regulators would normally impose
on a particular consent were drafted into a DCO, the general statutory powers of enforcement
and mechanisms to vary that consent (under the Act or Regulations which would normally
control it) would not be available.
A better approach would be for the “deemed” permits and licences to be capable of being
granted by a DCO,56 subject to appropriate conditions. Currently only deemedmarine licences
can be granted via a DCO. A deemed consent would by definition be subject to all of the
same procedures for enforcement, variation etc that would apply to that consent if granted
on a standalone basis. If achieving a one-stop shop is something that the Government wishes
to encourage, it might consider adopting a model DCO for shale gas, including model
provisions to apply where particular consents are wrapped in. In terms of providing
meaningful public consultation and engagement there are clearly advantages to the one-stop
shop approach. For promoters, the wrapping in of other consents would limit the number of
potential judicial reviews which could be brought, simply by reducing the number of public
law decisions being made. Equally, for those wishing to challenge a decision on shale gas,
it would reduce the burden of launching multiple proceedings against different consents.

55The list of consents which may be disapplied is prescribed by The Infrastructure Planning (Miscellaneous Prescribed Provisions) Regulations
2010 (SI 2010/105) Sch.2. Those which may be relevant to shale gas production include: environmental permits under the Environmental Permitting
(England and Wales) Regulations 2010 (SI 2010/675); greenhouse gas permits under the Greenhouse Gas Emissions Trading Scheme Regulations
2005 (SI 2005/465); and abstraction licences under the Water Resources Act 1991.

56This would require an amendment to Planning Act 2008 Sch.5 Pt 1, and may be something the Government is currently considering as part of
DCLG “Technical Consultation on Planning” (see s.6 on Streamlining Consents). This consultation suggests removing certain consents from the list
of consents that can be disapplied under Planning Act 2008 s.150, but it is unclear whether it will instead be possible to apply for these as deemed
consents under a DCO.
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• Predictability of decisions:

The upfront costs of shale exploration, appraisal and production are high and only recoverable
once production is reached at scale. Rigs need to be booked up to a year in advance and, at
a cost of approximately £30,000 per day, an operator cannot risk them lying idle while
planning consent is awaited for the next well pad.57 As we have seen from the decisions
made by local planning authorities recently (see earlier) local decision-making is
unpredictable. If brought within the DCO regime, decisions on shale gas applications would
be taken by the Secretary of State following an examination by the Planning Inspectorate.
As required by Planning Act 2008 s.104, that decision would be taken in accordance with
a national policy statement “unless the adverse impact of the proposed development would
outweigh its benefits”. Environmental impacts and local concerns would have an important
place in the decision, and the Secretary of State is directed by statute to have regard, among
other things, to any “local impact report” submitted by the relevant local authorities
(s.104(2)(b) of the Act). However, an operator who had consulted properly, listened to local
concerns, and prepared a robust application addressing all impacts would havemore certainty
of obtaining consent than under the Town and Country Planning Act route. The Planning
Act 2008 also expressly provides that all representations relating to the merits of the national
policy as set out in the national policy statement are to be disregarded. This avoids the risk,
inherent in planning inquiries held under the Town and County Planning Act regime, that
evidence will need to be heard at length on the merit or otherwise of shale gas as part of the
United Kingdom’s energy mix. That is an important debate to be had, but the DCO regime
recognises that it makes more sense for this to be debated once and for all via the consultation
preceding the adoption of a national policy statement rather than repeating the debate in
multiple planning appeals.

Challenges of dealing with shale gas under the DCO regime
If shale gas production were brought within the DCO regime, several issues and challenges would be
faced by operators:

• Length of pre-application consultation and examination process:

The statutory consultation duties under the Planning Act 2008 means that pre-application
consultation is likely to take longer and be more formal than under the Town and Country
Planning Act 1990. Post-application, most elements of the examination and determination
process are subject to maximum statutory time-periods which mean that the period from
application to decision need be no more than 15 months. However, experience to date has
shown that it is unlikely to be any quicker than this. Therefore, if the DCO regime is to work
for operators, it would make sense for them to apply for several sites under a single DCO
consent to achieve efficiency.

• What happens if the Secretary of State is minded to grant the application but without
one of the well pads within the application:

It is unclear under the Planning Act 2008 what procedure the Secretary of State would follow
if he were minded to grant a DCO application for only part of the development applied for.

57 It should also be noted that there will be many other fixed and daily costs besides the cost of the rig (which will generally only account for 25 per
cent of the cost of a well).
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To date this has not been an issue, as most DCO applications have been single site
applications, where the Secretary of State has a simple decision to make: to consent or refuse
the entire application. But what would happen if he were minded to grant, say, only three
out of the four production sites applied for by an operator under a single DCO application?
Under EIA Regulations, the Secretary of State must have environmental information before
him setting out the likely significant effects of the development for which he grants consent.
If that is a production facility of three well pads rather than four, he must have an EIA before
him which identifies the impacts of those three sites alone. Without this his decision could
be vulnerable to judicial challenge. However, there is no specific procedure or extra time
period allowed for under the DCO regime to deal with this circumstance. To address this
issue, applicants might need to prepare their EIAs specifically with this potential severance
in mind—making clear what difference it would make to the environmental impacts if any
one or more of the sites were not authorised. If this approach were not taken by an applicant,
the Secretary of State might have no option but to refuse the entire application, or issue a
“minded to grant” letter which required the updating of the environmental statement and
some form of re-consultation before determination. While there is potentially scope for this
approach under Planning Act 2008 s.114, it is not clear how this would work procedurally.

• Consenting shared infrastructure:

The extent to which a DCO can authorise “associated development”58 not directly connected
with the main infrastructure for which DCO consent is sought has caused some anxiety for
Round 3 offshore wind farm developers. There has been a legal question mark over whether
a DCO could authorise the laying of additional ducts onshore to create capacity for future
offshore wind farms, and whether compulsory purchase powers could be granted for such
works. On June 17, 2014, the Secretary of State granted a DCO for the East Anglia One
Offshore Windfarm, including powers in relation to additional ducting for future phases
which were not themselves authorised by the DCO. However, there may be uncertainty over
the extent to which the definition of “associated development” could be stretched to allow
the consenting of the shared regional infrastructure which may not be necessary solely to
support shale gas production by the particular operator promoting a particular DCO. An
expansion of the definition of “associated development” and changes to the Planning
Inspectorate’s guidance on associated development may be required. Nevertheless,
establishing a “compelling case in the public interest” as required for compulsory purchase
powers to be granted is likely to remain more difficult where there is no immediate need for
infrastructure of a particular type or scale.

Future steps by Government
The adoption of a national policy statement on shale gas would constitute a “plan or programme” for the
purpose of European law and therefore require preparation of a strategic environmental assessment, which
would need to be made available as part of the formal consultation on any proposed national policy
statement required by Planning Act 2008 s.7. The Secretary of State must “carry out such consultation,
and arrange for such publicity, as he thinks appropriate”59 in relation to a proposed national policy statement.
Where it identifies particular locations as suitable (or potentially suitable) for a specified type of
development, local publicity and consultation will be needed. However, to date only the nuclear national

58Defined by Planning Act 2008 s.115.
59 Planning Act 2008 s.7(2).
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policy statement has identified particular sites in this way, and it seems unlikely that a shale gas national
policy statement would be site specific given the areas of the country which are subject to onshore licences.
Since the Government has already published a strategic environmental assessment for the 14th licensing
round it would have a good starting point, but clearly additional work would be required. The Secretary
of State must have regard to the responses to the consultation and publicity in deciding whether to designate
(adopt) the national policy statement. The process overall has not proven to be swift, and once designated
the policy can be the subject of a statutory challenge under Planning Act 2008 s.13. However, in principle
as soon as the Planning Act 2008 were varied to bring shale gas within its remit, it would be possible for
operators to carry out pre-application consultation in parallel with the Government’s consultation on the
national policy statement, and in parallel with any legal proceedings to challenge it. This was in fact the
situation for EDF Energy in relation to its Hinkley Point C application.

The Town and Country Planning Act 1990 regime must retain a role
Even if the DCO regime were adopted for shale gas production, it would be appropriate for the Town and
Country Planning Act 1990 regime to continue to apply to certain types of operations. By nature, petroleum
exploration and production are not always two distinct processes. There may be circumstances where a
large area is in production from a number of sites consented via a DCO but it becomes necessary to drill
a discrete vertical exploration well in order to gain additional information. If this need was not anticipated
and consented as part of the DCO, then it should be open to the operator either to vary the DCO or apply
to the minerals planning authority for planning permission under the Town and Country Planning Act
1990.
It might also make sense for operators to be able to choose whether to use the DCO route or to apply

for planning permission locally under the Town and Country Planning Act 1990 for single production
sites.
To the extent not prohibited by art.3(10), operators would also continue to enjoy the right to carry out

certain operations under the Town and Country Planning (General Permitted Development) Order 1995.60

In particular, they may wish to take advantage of the right under Pt 22 (Mineral Exploration) to drill
boreholes, carry out seismic surveys or make “other excavations” for the purpose of mineral exploration,
which may be useful in some cases despite the notable exclusion where the drilling of boreholes is “for
petroleum exploration.” There may also be circumstances where Pt 19 (Development Ancillary to Mining
Operations) is useful to an operator.61

The importance of a change in law to address access to underground land

Background to the proposed change in law
One of the most controversial issues related to hydraulic fracturing this year has been the Government’s
proposal to change the law to allow operators an automatic right to access underground land to extract oil
and gas—something referred to by the media as the right to “frack under people’s homes without their
permission”.
It is an established principle of law that land owners own the subsoil of their land to the centre of the

earth. This principle was reaffirmed in the Bocardo case.62 Star Energy was held to have committed trespass
when it drilled an oil well diagonally through certain land (without land owner consent) to reach the apex

60Town and Country Planning (General Permitted Development) Order 1995 (SI 1995/418).
61 If shale gas development is brought within the development consent regime there will need to be a minor consequential amendment to the definition

of an “approved site” in Pt 19 such that it refers also to sites consented under the Planning Act 2008.
62 Star Energy UK Onshore Ltd v Bocardo SA [2010] UKSC 35.
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of an oil field. The case concerned conventional petroleum operations rather than hydraulic fracturing
operations. However, the potential for land owners to use this principle to prevent hydraulic fracturing
from taking place under their land has been much trumpeted by Greenpeace and Friends of the Earth, who
have run campaigns encouraging land owners to sign petitions declaring that they will never authorise
hydraulic fracturing under their properties.
In the Bocardo case, the diagonal oil well had already been drilled by the time the land owner sought

a remedy through the courts. The remedy sought in that case was financial, rather than an injunction.
However, the courts have the right to grant an injunction where trespass is committed, and were an operator
to start drilling under a person’s land without authority there is a significant chance that an injunction
would be granted if sought. In practice, therefore, operators today would be unwilling to risk commencing
drilling operations without obtaining the necessary land rights. Clearly for public relations reasons alone,
shale gas companies would not wish to flout the law in any event.
There is a procedure under the Mines (Working Facilities and Support) Act 1966 (the “1966 Act”)

which allows courts to vest the necessary land rights in exploration companies where these rights cannot
be obtained voluntarily. However, it has been little used, and the only reported case took 20 months63 to
obtain rights from a single land owner.
Shale gas exploration and production has two particular characteristics which means that the industry

cannot develop if the legal status quo persists:

• The scale of the areas of subsurface land through which drilling and fracturing must be
carried out in order to extract gas; and

• The fact that a number of separate exploratory sites must be drilled and fractured in
exploratory operations before it is possible for a company to decide whether it is commercial
to go into production in a particular area.

Without a change in law, operators would be faced with the prospect of negotiating with potentially
hundreds or even thousands of land owners. In financial terms, it is unlikely to be viable for shale gas
exploration companies, at the early stages of exploration, to invest the huge amount of time and money
in legal fees currently necessary to acquire land rights for these test operations.

The current law in relation to acquiring rights to carry out onshore petroleum exploration
The Petroleum (Production) Act 1934 provides that within the United Kingdom the Crown owns the
exclusive rights to any petroleum which may exist under a person’s land. This includes “natural gas
existing in its natural condition in strata”. The only person who may search or bore for natural gas is a
person licensed by the Crown.
Section 7 of the Petroleum Act 1998 states that the 1966 Act applies:

“for the purpose of enabling a person holding a licence under [the Petroleum 1998 Act] to acquire
such ancillary rights as may be required for the exercise of the rights granted by the licence.”

The term “ancillary rights”’ is widely defined and is likely to encompass the right to carry out drilling
and fracturing operations to extract gas.
The process requires submission of an application for the grant of a right to the Secretary of State,

setting out the circumstances alleged to justify the grant of the right. The Secretary of State must refer the
matter to the High Court “unless after communication with such other parties interested (if any) as he may
think fit, he is of the opinion that a prima facie case is not made out”. Before he refers the matter to the
High Court, he will wish to carry out a consultation with the affected parties. There is no specified timescale

63BP Petroleum Developments Ltd v Ryder [1987] 2 E.G.L.R. 233; [1987] R.V.R. 211.
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for such consultation and in theory it could encompass parties other than simply land owners. For the right
to be granted, the court must be satisfied that it is “expedient in the national interest”. The applicant must
also show that it is “not reasonably practicable to obtain the right by private arrangement” due to one of
a number of specified factors.
Evidence on all of these matters would need to be provided to the court. Upon the order being made,

the rights vest automatically in the applicant (1966 Act s.5). The court may also determine the amount of
compensation or consideration due to the land owner. Section 8(2) of the 1966 Act states that:

“The compensation or consideration … shall be assessed by the court on the basis of what would be
fair and reasonable between a willing grantor and a willing grantee, having regard to the conditions,
subject to which the right is or is to be granted.”

In practice, following the Bocardo case, such compensation is likely to be nominal given the limited
nature of the underground rights being vested in the applicant. In the Bocardo case, Lord Brown stated
that:

“the £1000 awarded by the Court of Appeal can be regarded as positively generous: compensation
under section 8(2) would have been assessed at no more than £82.50 including the 10% uplift. There
is frankly no coherent basis for an intermediate award.”

The inadequacy of the current law
When the Petroleum (Production) Act 1934 was first enacted, oil and gas was extracted via vertical drilling.
The 1934 Act applied a compulsory acquisition procedure to acquisition of land rights (via a predecessor
to the 1966 Act—The Mines (Working Facilities and Support) Act 1923). Clearly in 1934, when only
vertical drilling was used, it was easier to achieve agreement from a relevant land owner (likely to be a
single individual). The need to apply to the courts for compulsory rights would therefore have been
relatively rare. Today, when: (i) directional drilling is often used to extract conventional oil and gas; and
(ii) unconventional gas extraction may require drilling and fracturing of many hectares of land, the
compulsory rights regime is no longer fit for purpose.
It is fair to assume that a case involving multiple land owners would take longer to go through the 1966

Act process than a case involving only a single land owner (longer then than the 20 months in the BP v
Ryder case). The more objectors who are made defendants because they own land under which drilling
will take place, the more time may be given to enable them to put forward their case and for the licence
holder to respond.
The nature of the 1966 Act process would also require a judge to decide what is “expedient in the

national interest.” In the case of an application for rights relating to shale gas exploration, one could
imagine this being used as an opportunity for interest groups to bring to the court technical evidence about
the safety and environmental impact of hydraulic fracturing. The judgewould be placed in the uncomfortable
position of being asked to weigh upwhether the economic case for exploitation outweighs the environmental
case against it. The court proceedings might effectively be turned into a quasi-public inquiry. It is surely,
in any event, appropriate for Parliament or the Government to determine whether shale gas exploration
is “expedient in the national interest” rather than a judge.
Even if the right were granted by the courts, an objector might appeal. It is possible that permission

would be granted for an appeal to the Court of Appeal and then to the Supreme Court on the issue of
whether the grant of rights would be “expedient in the national interest”, at least in respect of the first
application for rights by a shale gas operator. It does not seem unreasonable to suppose that the whole
process, including appeals, could take four or five years.
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This would be a fairly untenable timescale for any commercial infrastructure project, but even more so
when in the case of shale exploration, operators do not even have the assurance that there will be a
commercially viable project at the end of the process.
From the point of view of a land owner seeking compensation, the existing process also has little appeal.

Given that the drilling and fracturing for shale gas is to take place over a mile below the surface, it is
difficult to see a judge doing anything other than following the judgement of Lord Brown in the Bocardo
case, that the land owners are not affected “one iota” and on this basis awarding only the nominal
compensation of £82.50 referred to as appropriate in Bocardo. On one interpretation of Lord Brown’s
judgement, it may even be that the £82.50 is the nominal compensation for the whole of the underground
land, and on this basis would need to be split between the number of land owners over whose land the
right is to be taken. Either way, it does not seem sensible to have an expensive court procedure to determine
the amount of compensation if it will ultimately be at this level.
It seems reasonable to assume that many of the people who see the existing 1966 Act procedure as

beneficial are those who wish to use it to delay or block the development of the shale gas industry. While
they may have legitimate concerns which should be heard, the appropriate forums for these concerns are
the planning or environmental permitting processes, not the courts. There seems no reason, prima facie,
why someone living one mile above hydraulic fracturing activity need have more or different concerns
from someone living one mile to the east or west of it. Both should be allowed equal involvement in
decisions which affect whether hydraulic fracturing takes place in their locality. Neither should be able
to block such development in their capacity as land owner.

The Government’s proposal
OnMay 23, 2014, the Government announced a 12-week consultation on its proposal to grant an automatic
statutory right of access to land below 300m for extraction of oil or gas or geothermal energy. The
consultation notes that the shale and geothermal industries have put forward a voluntary offer to pay
£20,000 for each unique lateral (horizontal) well that extends more than 200m (the payment is only to be
made once where a number of laterals are stacked above one another vertically). The industry is anticipated
to provide more details of the payment scheme in due course, but the Government makes clear that they
anticipate it to be some form of flexible community payment. The consultation notes that lump sum
community payments of this kind will be more meaningful than nominal payments to individual land
owners.

Precedented by Coal Industry Act 1994 section 51
The Government consultation states that: “To develop this proposal, we looked closely at s.51 Coal Industry
Act 1994, given the parallels with shale and geothermal energy.”
In terms of the extent of land affected, unconventional gas extraction is in many ways more similar to

coal mining than to conventional gas extraction via vertical wells. Coal must be mined across a large area
of land through which a coal seam runs. In the same way, shale gas is generally extracted from a stratum
of shale which extends over a large area of land. Neither coal nor shale gas can be extracted simply by
accessing a reservoir at a single point. They require both:

• access from one point on the surface; and
• extensive underground working of land.

In terms of regulation, coal (like petroleum):

• is owned centrally (by the Coal Authority) rather than by the land owner under whose land
it happens to sit; and
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• requires a licence from the Coal Authority to be obtained to extract it (that licence does not
in itself grant the right to enter/use the underground land in which operations must be carried
out to extract the coal to which the licensee is entitled).

In the cases of both petroleum and coal, it has been recognised that there must be a statutory means of
gaining access to the licensed resource where land owners prove unwilling to agree access rights. The key
difference is that coal benefits from two statutory provisions which facilitate access to the resource without
land owner consent, whereas petroleum currently benefits from only one. The two statutory provisions
which facilitate rights of access to coal are:

• 1966 Act s.1 (“Grant of working facilities”) which allows the acquisition of “ancillary
rights”; and

• Coal Industry Act 1994 s.51(“Additional rights in relation to underground land”).

It seems that the two rights are intended to be complementary: the former providing a procedure aimed
at securing use of or access from the surface of land (securing these rights requires the licensee to go
through the court procedure under the 1966 Act); and the latter giving the licensee an immediate statutory
right to use underground land (without any further procedure required or compensation payable).
Currently, petroleum licence holders benefit only from 1966 Act s.1 (“Grant of working facilities”). It

is easy to see how the same logic which led legislators to enact Coal Industry Act 1994 s.51 (and its
predecessor, Coal Act 1938 s.15), should now be applied to onshore petroleum exploration—because such
exploration requires extensive rights to underground land in just the same way that coal mining does.
It is no accident that the 1966 Act procedure is a lengthy procedure which requires consideration of

evidence from land owners and a positive decision by the courts to grant or deny rights to the applicant.
It is clearly appropriate that a formal application and decision-making process should apply where the
surface of land is being affected. Equally, however, it seems entirely appropriate that no such application
and decision-making procedure should apply in relation to access to underground land. The legislators
who enacted Coal Act 1938 s.15 and Coal Industry Act 1994 s.51 clearly took the view that land owners
would not be affected by any underground operations as long as safeguards were built into these sections
(e.g. no interference with the surface etc). On this basis, it was clearly thought equitable for licensees to
have a blanket right to carry out underground operations without need for consent or application for
specific rights.
It is easy to see the argument that for the same reasons, an equivalent provision should apply in the case

of underground operations for extraction of petroleum by the more land-extensive methods used today.
Certainly without this change it is difficult to imagine the shale gas industry developing in the United
Kingdom.

Challenges to be tackled in the future

Making community benefit payments work
One of the challenges for the industry and communities will be to decide what to do with the direct financial
contributions the industry has promised.
The need to find a fair means of distributing a proportion of the financial benefits of shale gas extraction

was recognised early on as part of the process of obtaining a “social licence” to operate. In January 2013,
the UK Onshore Operators Group (“UKOOG”) announced its “Community Engagement Charter”, which
committed UKOOGMembers (90 per cent of the onshore oil and gas industry) to giving £100,000 to the
local community per well site where hydraulic fracturing takes place and 1 per cent of revenues when
operators enter the production stage. Cuadrilla has in fact been more generous in the contributions it has
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promised at the exploratory phase: offering £100,000 per exploratory well (up to £800,000 across its two
new Lancashire sites). We may see other operators follow suit. Such contributions are explicitly not
mitigation for planning impacts, but rather payments outside the planning system. The industry treads a
fine line. While some people feel that such contributions are fair, or perhaps not generous enough, others
seek to label them as bribery. UKOOG has announced a pilot scheme under which it will partner with the
UK Community Foundation (“UKCF”) on behalf of the onshore oil and gas industry to administer
exploration phase community benefit schemes through the Foundation’s network of County-level
trusts.64UKOOG’s intention is that once planning consent for exploratory drilling is granted, UKCF will
manage a consultation process to engage the local community in defining local priorities and needs, and
a panel will be appointed to decide how the money will be spent. A similar approach, making use of
UKCF’s expertise, was adopted by EDF Energy in relation to the development of the Hinkley Point C
nuclear power station, authorised in March 2013.
UKOOG is currently consulting a range of stakeholders on how to distribute the much larger funds

which would be collected at the production stage. Based on production scenarios described in the Institute
of Directors’ report, the promised 1 per cent of production revenues could be worth in excess of £1.1bn
across the United Kingdom over a 25-year production timescale. UKOOG estimates that this could equate
to £5m-£10m of community benefits per site. The options for this fund could include direct payments to
individual households or use of the UKCF model to distribute the funds for community projects. Early
results from the consultation indicate that the public favours the latter. Certainly, there would be
administrative difficulties with making payments to individuals: how widely should the boundary for
beneficiaries be drawn (those nearest the site will not necessarily be most affected by any adverse transport
impacts, for example); who within the household should get the payment; what if people move house
during the year; what type of tenure would a land owner need in order to be eligible; should the payment
vary by area of land held; and would the payment be subject to income tax? It is also easy to see that direct
land owner payments could set up antagonism between neighbours where one receives the payment and
another does no—as has happened to some extent in the United States. Another possibility would be to
give local communities the right to buy into shale gas developments in their area, as is proposed for
renewable energy projects under the Infrastructure Bill published in June 2014. However, given the early
stage of the shale gas industry compared with the wind industry, there are likely to be too many unknowns
to be discussing this type of scheme at this stage.

Long-term monitoring and liability for abandoned wells
Two influential reports on shale in the United Kingdom (the Institute of Directors’ report and the Royal
Society report65) refer to the need to establish a monitoring regime and liability “fund” for abandoned
shale wells. The Institute of Directors’ report states:

“Shale wells will produce gas for several decades before abandonment, and DECC requires operators
to submit an abandonment plan and obtain consent before operations to abandon awell are commenced.
It will be important to ensure that wells are monitored post-abandonment, and that liability for any
well-failure post-abandonment is vested in an appropriate body. Nuclear and coal provide good
examples … Similar arrangements will need to be made for onshore oil and gas production, with
operators contributing to a fund with liability for abandoned wells. The fund should also ensure that
abandoned wells are properly monitored.”

The EU Recommendation in January 2014 also stated that:

64UKOOG Press release: January 13, 2014.
65 See above.
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“Member states should ensure that the operator provides a financial guarantee or equivalent covering
the permit provisions and potential liabilities for environmental damage prior to the start of operations
involving high volume hydraulic fracturing.”

The driver for this proposal is partly the well-publicised phenomenon of “orphaned wells” in the United
States. These are wells that were drilled by companies that have since become insolvent or otherwise
disappeared. When orphaned wells are referred to in the US context, the concern generally relates to wells
which were not “plugged” (sealed) before being “abandoned”. Wells which have not been plugged have
a potential to leak oil and gas into the environment which could cause significant environmental pollution.
If the operator no longer exists, regulators have no corporate entity to pursue to rectify the situation.
The long history of oil production in the United States, going back decades before the existence of

environmental regulation, means that the scale of this problem in the United States is significant. In the
United Kingdom, we do not have the same intensive history of oil and gas production onshore, which
means that we do not suffer from the problem of orphaned wells in the way seen in the United States.66

However, faced with the prospect of increased onshore drilling, it is certainly legitimate to ask how we
can ensure that the funds are available to cover the cost of properly plugging and abandoning wells where
an operator disappears. There is already in fact provision in the 2004 standard onshore petroleum licence
(licence condition 19(7)67) for DECC to require the provision of such security. In practice, however, DECC
has not usually required the provision of such security from onshore operators. This may be partly because
it is unclear who should have the benefit of such security, and the responsibility to implement any remedial
works should they be necessary—DECC, HSE, the Environment Agency or a combination of all three?
But in principle, no further legislative change is needed to deal with this risk. DECC already has the
powers it needs.
An entirely separate issue is to what extent wells which have been signed off by DECC and HSE as

properly plugged and abandoned should nevertheless be monitored in case their integrity is compromised
at some point in the future. From a technical perspective, this has never previously been felt to be necessary
for onshore wells (conventional or unconventional). Leaking is certainly rare, but research is ongoing into
just how rare. Ultimately the question will be what level of monitoring is appropriate, over what period
and by whom? And how can the cost of monitoring, rectification and liability for any environmental
damage be funded by the industry in a way which is proportionate to the risk, and does not increase industry
costs to an unviable level?

Will the European Union legislate for shale?
It is possible that the European Union will bring in further legislation relating to hydraulic fracturing. The
EURecommendation in January 2014made it clear that the European Union would revisit the effectiveness
of the Recommendation 18 months from its publication. Should the European Union decide that Member
States have not adequately given effect to the “minimum principles” set out in the Recommendation over
this period, the Commission stated that it may decide to put forward legislative proposals for the industry.
This is something that the Government fought hard to avoid last year, on the basis that further regulation
was unnecessary and would increase uncertainty for operators. It will not be helpful if, just at the point
regulators are coming to grips with how to apply the existing raft of EUDirectives to shale gas operations,
further Directives are forthcoming.

66 In the UK, we have an analogous problem to some extent with old abandoned coal mines. It was partly to deal with this problematic legacy that
the Coal Authority was set up.

67The newmodel licence conditions set out in Petroleum Licensing (Exploration and Production) (Landward Areas) Regulations 2014 (SI 2014/1686)
Sch.2 have an equivalent provision in licence condition 24(7).
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Legislative provisions applied to the unconventional industry may affect the conventional
industry
One of the ironies often discussed among oil and gas professionals is that so many of the processes used
by the conventional and unconventional industries are identical and have been carried out for many years,
yet recent concerns have often focused exclusively on the unconventional industry. One of the difficulties
regulators face is not that the activities of the two parts of the industry are so different, but rather that they
are so similar. In particular, the nervousness of both regulators and unconventional operators to ensure
compliance with all potentially relevant EU legislation may lead them to apply for consents on a belt and
braces basis. This may set precedents which will need to be applied also to the conventional industry.

Conclusion
The embryonic UK shale gas industry faces some formidable challenges, not least of which is obtaining
the necessary consents to carry out exploratory operations. Without significant exploration over the next
few years, we will not know whether it is possible to produce shale gas commercially from UK shale
plays.
Planning decision-making in the United Kingdom by nature involves a significant degree of discretion

by minerals planning authorities. This contrasts with the “zoning” approach to planning taken in the US,
where shale gas exploration and production has flourished. The unpredictability of decision-making we
are currently seeing is not conducive to the investor confidence which is essential to fund exploration,
and any future production.
The Government has been vocal in its support for shale gas exploration, but there is a need for the public

to be further convinced of its safety and the benefits it could bring if the industry is to obtain the social
licence to operate which will be the real key to obtaining planning consents on a timely basis in future. It
is to be hoped that the various initiatives being undertaken by the Office of Unconventional Gas and the
UKOOG will have a positive effect. But the most powerful antidote to public concerns is likely to be
seeing exploration carried out, safely and with the minimal local impacts predicted by EIAs. The small
group of operators who will be seeking consents over the next year or so, and the minerals planning
authorities to whom they apply, carry a heavy responsibility for the future of the industry.

Appendix

Excerpt fromHouse of Lords Economic Affairs Committee report: “The Economic
Impact on UK Energy Policy of Shale Gas and Oil”

“Chapter 7: Environmental impact of development of shale gas in the UK

275. Concerns about pollution of groundwater by fracking fluid seem largely based on reports
of past practice in the US, where greater transparency is now enforced. The position in the
UK is clear: the regulators require full disclosure of chemicals used in fracking fluid, they
do not permit use of hazardous chemicals and operators do not use them. Provided that the
regulator enforces this prohibition, hydraulic fracturing fluid poses no risk to groundwater
in the UK. (Paragraph 133)

276. The weight of scientific opinion is that the risk of methane migrating up natural faults and
into aquifers is ‘difficult to conceive’ and ‘hard to imagine’ in the UK.With strict regulatory
oversight and monitoring, the risk of methane contamination of aquifers through natural
fractures is very low.(Paragraph 142)
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277. The only significant risk posed to groundwater by hydraulic fracturing is of methane or
wastewater entering aquifers as a result of a poorly constructed or sealed well. This is also
a risk for conventional onshore gas and oil production. The risk is low as long as independent
monitoring ensures that wells are properly constructed and sealed. (Paragraph 147)

278. In the US, disposal of flowback water after hydraulic fracturing has in recent years aroused
some environmental concerns, now being addressed. In the UK, by contrast, flowback water
is subject to the regulations on mining waste and its disposal and treatment is carefully
controlled. (Paragraph 158)

279. Fears of water shortages arising from shale gas development have been overplayed: demand
for water from onshore shale operators, even at high levels of activity, would be comparable
to demand by other industrial users; regulators will not permit levels of water consumption
that threaten household supplies; and technological advances such as the substitution of
saline water and recycling of flowback water are likely to reduce demand for fresh water.
(Paragraph 164)

280. The Government have introduced stringent planning andmonitoring requirements governing
the activities of onshore oil and gas operators which might lead to induced seismicity. On
the evidence we have heard, there should be no risk that seismic activity caused by hydraulic
fracturing would be of sufficient magnitude to constitute any risk to people and property.
(Paragraph 173)

281. Public Health England (PHE) has recently reviewed all the available evidence on the risks
to public health arising from air emissions from shale gas activities, including US studies
brought to our attention by opponents of shale gas development. We find persuasive the
conclusion of PHE’s preliminary report that the risks to public health from shale gas
exploration and production are low with proper regulation. (Paragraph 180)

282. We find persuasive the view of Public Health England that shale gas development would
be very unlikely to have a significant effect on radon levels in homes. (Paragraph 181)

283. The Committee recognises that development of shale, like any other industrial activity,
would cause an increase in traffic and disruption in some places, especially during periods
when wells were being drilled. Although planning controls may mitigate disturbance, there
should be a role for the industry’s community benefits scheme to compensate those affected
individually. (Paragraph 185)

284. On the evidence available to us, Cuadrilla’s operations at Balcombe appear usually to have
observed prescribed noise limits, with occasional minor lapses. (Paragraph 189)

285. It is widely believed, by opponents and others, that exploration and production of shale gas
in the UK would pose dangers to the environment and to public health. Government,
regulators and the industry need to take these fears, legitimate and exaggerated, seriously
and tackle them. We heard an impressive amount of scientific evidence that with a robust
regulatory regime the risks to the environment and public health are low.With such a regime
in place, we consider the environmental risks to be small, whereas the benefits if shale gas
development takes place are substantial. (Paragraph 191)”
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